Sub:  SEBI (Substantial Acquisition of Shares and Takeovers) Regulations,
1997- Provisions relating to consolidation of holdings

1. A proposal for amendment to provisions relating to consolidation of
holdings in SEBI (Substantial Acquisition of Shares and Takeovers)
Regulations, 1997 was forwarded for consideration and approval of the
Members of the Board through circulation by e-mail on October 27, 2008.

2. Based on approval received by return e-mail from a majority of the
Members of the Board, SEBI carried out necessary amendment to the
SEBI (Substantial Acquisition of Shares and Takeovers) Regulations,
1997 on October 30, 2008.

3. Copies of the relevant Memorandum dated October 27, 2008, approvals of
the Members of the Board and amendment made to the Regulations are

annexed.

4. The Board is requested to take the above on record.
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Annexure — Board Memorandum dated October 27, 2008

Sub: SEBI (Substantial Acquisition of Shares and Takeovers) Regulations,
1997 — Provisions relating to consolidation of holdings.

A BACKGROUND

SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 1997
(hereinafter referred to as “Takeover Regulations”) currently provide for
consolidation of holdings through creeping acquisition of 5% in a financial year by
persons holding above 15% but below 55%. Persons holding 55% and more
cannot acquire further shares unless they make a public announcement to
acquire further shares. Provisions relating to consolidation of holdings have
undergone many changes from time to time, a detailed note on which is placed

as Annexure I.

B EXTANT PROVISIONS RELATING TO CONSOLIDATION OF
HOLDINGS:

1. The provisions of Takeover Regulations on consolidation of holdings are
as under:

i. Regulation 11(1): Between 15% to 55%, an acquirer may consolidate to
the extent of 5% in any financial year without an open offer. Any
acquisition beyond 5% in a financial year would entail an open offer of
20%.

ii. Regulation 11(2): Any acquirer who is at or above 55% but below 75%
cannot purchase any additional share or voting right without making a
public offer for 20%.

iii. Regulation 11(2A): Any acquirer holding above 55% but below 75% who
desires to consolidate his holding may do so by means of an open offer to

the extent of the applicable limit for continuous listing.
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C.

3.2

2. Representations made to SEBI, particularly by the industry participants, at

the various stages of amendment have been against reduction of upper

limit upto which creeping acquisitions were allowed for the purpose of

consolidation, since such reduction does not allow persons in control of a
company to consolidate their shareholding except through an open offer.

3. SEBI continues to receive comments/ opinions/ representations from

various market players on the need to relook at the provision requiring

open offers for consolidation by persons beyond 55%. The argument put

forth by them is that once a person is in control with 51%, any further

consolidation should not be seen as giving them additional benefit in terms

of control and viewed in the context of minimum public offer requirements

for initial/ continuous listing, such restrictions seem adhoc and artificial.

REVIEW OF THE RATIONALE OF THE EXISTING PROVISION

Apparently the Board decided to reduce the upper limit upto which creeping
should be permitted based on certain considerations. The same along with

our views are given below:

(a) In the event of creeping acquisition beyond 5% by a person holding 55%
or above resulting in mandatory open offer of 20%, it can hit the minimum

public holding requirement and reduce public shareholding.

Our views: The above is true when a mandatory offer is triggered
pursuant to acquisition through MOU by an acquirer from the existing
promoters who hold more than 55%. It may be stated here that currently in
most companies which go for initial public offer, the promoters hold either
75% or 90%. In all such cases, if someone were to target and acquire the
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company through MOU triggering mandatory open offer, the minimum

public shareholding requirement would anyway be breached.

Where the public shareholding requirement is hit by a mandatory offer,
thus rendering the company non-compliant to clause 40A, there are
provisions built in clause 40A as to what needs to be done in such a

circumstance.

The Takeover Regulations, apart from mandating open offer, also provide
various other options for SEBI to invoke, such as directing the disposal of
shares acquired in violation etc. Should an acquirer holding above 55%
were to violate creeping limit thereby attracting mandatory offer, SEBI can
always consider directing him to dispose of shares acquired in violation

and disgorge profit made, if any, apart from other penalties.

(b) Acquisitions by persons holding above 51% (now 55) should be in a
transparent manner through public offer.

Our views: There can be many counter arguments to the above: (i) does
this mean that creeping acquisition by persons holding below 55% need
not be in a transparent manner? (ii)Transparency is anyway achieved
through proper mandated disclosures both under Takeover and Insider
Trading Regulations which require disclosure of (+) or (-) acquisition of 2%

by promoters.

(c) Jurisdictions like UK and USA do not provide for creeping beyond
threshold limit.

Our views: The comparison only of certain parts of the code may give

incorrect picture. To our understanding, in such jurisdictions, upon hitting

the threshold limit, a mandatory cash offer for all shareholders is required
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to be made and if the acquirer is not able to get control of 51%, the offer is
deemed unsuccessful and rolled back. Once the person has gained
control with 51%, the general view is that investors know that it is a
controlled company and there are no restrictions on the persons in control

thereafter.

(d) The restriction on creep to persons holding above 55% does not take
away the right to consolidate. It only requires that consolidation of holdings
by persons holding 55% or more shall be done by a public offer.

Our views: While the above may be true, it may be noted that there is a
cost to making open offer such as merchant bankers’ fees, printing of
letter of offer etc. The acquirer also has little choice in choosing the offer
size or extent of his consolidation. It is also a one time exercise, which
means that the acquirer needs to have ready cash to acquire all of the
shares that he wants to acquire through open offer. It does not offer him
the flexibility of acquiring shares from the market as and when he can
ready cash and also to limit the purchases to the extent he can muster his

resources.

(e) Open offers give exit opportunity to shareholders.

Our views: When the promoter buys from the market also, there is exit

opportunity to shareholders through the market.
PROPOSAL:
Having regard to the above, it is proposed that creeping acquisition upto

5% may also be allowed to persons holding above 55% but below 75%

subject to the condition that such acquisition can only be via open market
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purchases in the normal segment. No consolidation via bulk/ block/

negotiated deal or through preferential allotment would be permitted.

Such increase upto 5% per annum may also be allowed if it is a result of

buy back by a company.
The board is requested to consider and approve the proposal contained in
paragraph D above and authorize the Chairman to take necessary

consequent steps to give effect to the decisions.

Given the conditions in the market today, it is desirable that the decision

be taken early and the note is being circulated for Board’s approval.

The matter will be reviewed by the Board after one year again.
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ANNEXURE |

History of provisions relating to consolidation of holdings in Takeover
Regulations

1994 Regulations, the first framework for takeovers by SEBI did not have any
specific provision for consolidation of holdings. The 1997 Takeover Regulations

repealed and replaced 1994 regulations

1. The 1997 Takeover Regulations

The SEBI SAST regulations were framed after the Bhagwati Committee
finalized its report in 1997. One of Bhagwati Committee’'s
recommendations relating to consolidation was to allow creeping of 2% for
persons holding between 10% to 75%. But the Board in its meeting held
on January 30, 1997 had suggested that any purchase of shares by a
person in control holding beyond 50% should be in a transparent manner
through a public offer.

The Board recognized that given the rapidly changing economic
environment in the country, regulations on a subject as complex as
substantial acquisition of shares and takeovers could not be considered to
be fixed and immutable. Regulations of this nature would have to keep
pace with the changing social and economic matrix and the emerging
global scenario, for otherwise, these would tend to strangulate growth and
development in the economy. The regulations, thus, should be reviewed
periodically.

According to the Board decision, the Takeover Regulations provided that

creeping be allowed upto 2% only for persons holding between 10% and
51%.
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2. Amendment in 1998
After the notification of the Regulations in February, 1997, SEBI received
requests from persons holding 50% and above that they be permitted to
consolidate their holdings in a phased manner. Many representations
were also received requesting SEBI to increase the creeping limit from the
existing level of 2% as it was proving to be an ineffective defense in the

event of a takeover bid.

Since it was felt necessary to address these issues raised in respect of
consolidation of holdings, the Bhagwati Committee was reconstituted to
review the aforesaid provisions of the regulations. The reconstituted
Committee reiterated its earlier recommendations. The Board in its
meeting held on October 28, 1998 decided to :

- Allow consolidation by persons holding between 15% & 75%

through creeping
- Increased the creeping limits from 2% to 5%

Accordingly vide amendment dated October 10, 1998, the above

proposals were implemented in the Takeover Regulations.

3. Increase/ decrease in % of creep
After the amendment in 1998 and before 2005, the creeping limits were
revised upwards to 10% and then brought down to 5%, i.e., the existing

limits.

4. Amendment in 2005
The Board in the meeting held on June 27, 2003 revisiting the conditions
for minimum public shareholding for the purpose of continuous listing
approved the proposal to amend Regulations 11 and 21 of Takeover

Regulations in order to harmonize the public shareholding provisions as
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contained in continuous listing requirements in the Listing Agreement,
Rule 19(2)(b) of SC(R)R, Delisting Guidelines and Takeover Regulations.

Based on the above, proposed amendments to the Takeover Regulations

were drafted and as per the transparent regulation making process

adopted by SEBI, public comments were sought thereon. The proposed

amendment on consolidation of holdings, the comments received from

public and views of the management on the same are placed as under:

Reduction in the upper limit of shareholding for consolidation
through creeping acquisition

The route of creeping acquisition is provided basically to enable the
existing management to consolidate its holdings either suo motu or
to build their defenses against hostile takeover threats. In cases
where any person/group is already having absolute control, any
further acquisition through creeping acquisition limit does not
provide any additional benefit to the person/group. Hence, while
soliciting public comments, it was proposed that the upper ceiling
for consolidation through creeping acquisition may be reduced from
75% to 51%.

a) Public comments

A number of comments from industry were received opining
that such reduction would in effect thwart any attempt by
persons in control to consolidate through creeping
acquisition route. There was also a comment from an
investor that International Takeover Regulations do not
permit creeping acquisition beyond the basic threshold limit.
As per the City Code on Takeovers and Mergers, UK there is
an initial threshold limit of 30% and no creeping acquisition is
permitted. A merchant banker has also suggested that

Page 9 of 21



b)

instead of the proposed 51% limit, if 55% is specified, it will

not affect the objectives of SEBI in any manner.

Views of the management on the public comments

Since the Board has already decided that the minimum level
of public shareholding for continuous listing shall be 25% or
10% as the case may be. Accordingly, the upper ceiling of
75% for consolidation through creeping acquisition under the
Regulations needs to be reduced to comply with continuous

listing requirement.

A comparative study of the provisions of creeping
acquisitions existing in certain developed markets reveals
that there is no such concept in the countries like UK and
USA. Thus, as a result of the proposed reduction in the
upper limit from 75% we would be aligning ourselves with

these developed markets.

The suggestion regarding the upper ceiling of 55% instead of
51% may be considered in the light of the fact that a person
who acquires either 51% or 55% in a target company can
make an offer of at least 20% without breaching the public
shareholding limit of 25%. Hence, if upper limit for creeping
acquisition is fixed at 55% instead of 51% enabling an offer
of at least 20% without breaching the public shareholding
limit of 25%, it will not materially affect the objective behind

reduction.

Further, it may be noted that the proposed amendment does

not take away the right to consolidate. It only requires that
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consolidation of holdings by persons holding 55% or more
shall be done by a public offer and not through creeping

acquisition.

Recommendations of the Board

a) Creeping acquisition of 5% in any financial year ending on 31%
March would be permitted for persons holding 15% or more but
less than 55% of the shares or voting rights in a company. Any
acquisition beyond this 5% limit shall mandate a public offer in
terms of the Takeover Regulations. The upper limit of 55% may be
uniformly applied to all companies with minimum public
shareholding of either 25% or 10%.

b) Persons holding more than 55% but less than 75% can consolidate
their holding only by making an open offer of a suitable size that
does not result in the public shareholding being reduced below

minimum level of public shareholding for continuous listing.

5. Amendments in 2006

As elucidated above, the Takeover Regulations were amended in January
2005 mainly to ensure that after an open offer, the public shareholding in
target company does not fall below the minimum public shareholding levels

for continuous listing as per Listing Agreement.

Subsequent to notification of the amendments, certain reservations were
voiced by industry representatives regarding provisions pertaining to
restriction on acquisition through preferential allotment/ market purchases at
or above 55%, difficulty for promoter in selling entire stake greater than 55%
in the event of takeover and lack of level playing field between global and

domestic acquisitions.
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Therefore, it appeared that the amendment might have led to certain
inflexibility in the process of corporate restructuring and hence, in order to
develop a balance between the twin objectives, i.e., flexibility to restructure
capital/ corporate shareholding in an orderly manner and maintenance of
minimum public shareholding for continuous listing, it was felt necessary to

reconsider the Regulations .

With the Board’'s approval amendments were made to Takeover

Regulations which currently provide as under:

I.  Regulation 11(1): Between 15% to 55%, an acquirer may consolidate
to the extent of 5% in any financial year without an open offer. Any
acquisition beyond 5% in a financial year would entail an open offer
of 20%.

ii. Regulation 11(2): Any acquirer who is at or above 55% but below
75% cannot purchase any additional share or voting right without
making a public offer for 20%.

iii.  Regulation 11(2A): Any acquirer holding above 55% but below 75%
who desires to consolidate his holding may do so by means of an

open offer to the extent of the applicable limit for continuous listing

*kkkk
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Annexure on approvals of the members of the Board- excised

(This has been excised for reasons of confidentiality.)
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Annexure — Amendments made to the SEBI (Substantial Acquisition

of Shares and Takeovers) Regulations, 1997
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'I SECURITIES AND EXC} IANGE BOARD OF INDIA
- . NOTIFICATION

Mumbai, the 301h October, 2008
Securities and Exchange Board of India

quisition of Shares a

Nu. LAD-NRO/GN/2008/2¢, 142801.— In exergise of the powcrs‘cnnfcn'ed by Section 30 of the

Securities and Exchange Board of India Act, 1992 (15:0F 1992), the Board hereby makeg

the following regulativns to antend the Securities apd Exchange Board of Iudia

(Substantia] Acquisition of hares and Takeovers) Regulations, 1997, namely:- : .

L) 'i"hes_c_ regulations mey. be called the Securities and Exchange Board of India
' (Substantia] Acquisition of Shares and Takeovers) (Amcndmenl) Rep

‘2008, -

nd Takeovers) (Amendmen ) Regulatipns, 2008

uldtions,
N (ii) Th_ése; regulations. shull come into force on the dae of their publication fn (e
' Official-CGGazetie, . -

b4
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A 2. In the Jecurities and Exchange Poard of {ndia (Substantia Acquisition. of
= Shares and Takeovers}llegulatiam. 1997 -
1) in regulation 11,
(i)in sub-regulation (2),
(@) aftes the words ‘additional shares’
exercisc voling rights’ shall be inserted;
(b) after the first proviso, (he following proviso s

—

(he words “cotithing him 1
hall he insertel,
T& namely:-

' «provided further that such acquirer may, without making a public
' announcement under these Regulations, aequire, cither by himself
' or through or with persons acting in concett with hiw, additional
shores or voting rights entitling him upto five per cent.(3%) voling

' e rights in the target company subject to the following:-

(i) the acquisitiort is made through open mat ket purchase i
pormal ségment on the stock exchange but not through bulk
deal /block deal/ negetiated deal/ prcﬁ:rsuliz\l allotment; or the
increase in the shareholding or voting rights of the acquirer is
pursuant to.a buy back of shares by the targe! companys

(it) the post acquisition charelolding of the acquiter together with
persons acting in concert with him shall not increase heyond
seventy five per cent.(75%). "

(it) in sub-regulation (2A), the word ‘only’ ocewtring after the words
“may do 50’ and before the words “hy making a public announcement’

shall be omitted.
C.B FHAVE, Chalnare

'|A1J\-"l ANV Tty A0Y JI2008]

' Footnote: < 2
¢ 1. The SEBL (Substantial Acquisition of Shares an

L said Regulations) were published in the Gazette ©
$.0. No. 124(E):

9. Subsequently a Corrigendum was published in the Gazette of India, [Zxtra- (ndinary
on 6" February 1998 vide .0, No. 106(E).

3. The said Regulations were subsequently amended by -

d Takeovers) Re gulations, 1997 (the
{ India on 20™ February 1997, vide

(a) SEBI (Subsiantial Acquisition of Shares and ‘Takeovers) (Amcndmcnt}
Regulations, 1998 published in the Official Gazetie vide $.0. 930(L) dated

28th October 1998,

(b) SEBI (Appeal to the Securities Appellate ‘ritmal) (Amendment)

‘Regulations, 2000, published in the Official Gazelle vide 8.0.278(E) dated

28th March 2000 {

(c) SEBI (Substantial Acquisition of Shares and Takeovers) (Arm-.ndmcnl)
Regulations, 2000 published in the Official Guzette vide 5.0 1178 ()
dﬁled 30th Decemnber 2000.

VAT Gt
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THE GAZETTEOF INDIA :EXTRAORDINARY s lil—siec,

(G)] SEB! (Substantial .icqulsntmn of Shares and Tukeuvcrs) (Amc: dment)
Regulations, 2001 published in the Official Gazette vide S.0. 791 (1) dated

17th August 2001.
%

(¢) SEBI (Substantial Auqumllon of Shares and l akeovers) (Second
“Amendinent) Regulations, 200] published in the Offi lel Gazette vide 8,0,

875 (E) dated 12th September 2001,

()  SEBI (Substantial Acquisition of Shares and I lakeovers) (Ihlrd
Amendient) Regulations, 200} published in the Official Gazette vide § 0
1058 (E} dated 24th Qctober 200] . '

(g) SEBI (Substantial Acquisition of Shares and Takeov ‘ers) (Amendment)
Regulations, 2002 published in the Official Gazette vide S.0. 127(E) dated

29th January 2002,
(h) SEBI (Substantial Acquisition of Shares and Takeovers) (Sccond

Amendment) Regulations, 2002 published in the Official Gazette vide 8.0,
954(E) dated 9th September 2002,

(i)  SEBI (Substantial Acquisition  of Shares and Takeovers) t_‘l'l;iu.]
Ameuﬁmmt)_ Regulations, 2002 published in the Official Gazette vide
S.0.1328 (E) dated 18th December, 2002,

()  SEBI (Substantial Acquisition of Shares and Takeovers) {Amendient)
Regulations, 2004 published in the Official Gazette vide S.0. 982 (E)
dated 30th August, 2004,

(k)  SEBI (Substantial Acquisition of Shares and Takeovers) (Second
Amendment) Regulations, 2004 published in the Official Gazette vide 5.0,
5 (Eydated 30th December, 2004 and cffective from 03.01.05.

(1)  SEBI (Substantial Acquisition of Shares and Takeovers) (Amendment)
R.(:gtﬂu;ions, 2006 published in the Official Gazette vide S.0. 807 (E) dated
26th May, 2006.
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(m) SEBL (Substantial Acquisition of “Shares and Takeovers) (Second
Amendment) Regulations, 2006 published in the Official Gazette vide 5.0,

1330 (E) dated 21st August, 2006.
%

(n) SEBI (Mauner of Service uf Sugmons and Notices issued by the Board)
(Amendiment) E@gu]alium, 2007 published in the Official Gazette vide
F.No. SEBI/LAD/DOP/2232/2007 dated 23rd April, 2007.

(0) SEBI (Substantial Acquisition of Shares and Takeovers) (Amendment)
Regulations, 2007 published i the Official Gazette vide FNo. No.
L/LC/GN/2007/2519 dated 28th May, 2007,

Mayaputi, Hew Defhi- 1111064
3. Delli-110054,

—— e —r———— g ._Il_iug Road,
? 4 by the Manager, Govt of tndia Press, f
Eats and Published by the ControMer of Publication
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