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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO. 13301 OF 2015

IN THE MATTER OF:

/
SUBRATA BHATTACHARYA ... PETITIONER

VERSUS

SECURITIES AND EXCHANGE BOARD OF

INDIA&ORS. . .. RESPONDENTS

AND IN THE MATTER OF:

PRINCIPAL COMMISSIONER OF INCOME TAX

(CENTRAL) -~ 3, NEW DELHL = s APPLICANT

APPLICATION SEEKING DIRECTIONS FOR PAYMENT

OF INCOME TAX DUES OF M/S PACL LTD.

TO

HON'BLE THE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUDGES OF THE

SUPREME COURT OF INDIA

The humble application of the Applicant above named

MOST RESPECTFULLY SHOWETH:
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1. That the present application is being filed by the Pr.
Commissioner of Income Tax (Central) — 3, New Delhi
(hereinafter referred to as ‘the Applicant/
Respondent’), being the concerned officer having
charge/ jurisdiction of M/s PACL Ltd., seeking
directions of this Hon’ble Court for payment of
outstanding Income-tax dues to the tune of Rs.
48209.69 crores from the proceeds. arising out of
liquidation of the assets of the PACL Ltd. which is

being conducted under the supervision of “Lodha
Committee” appointed and monitored by this Hon’ble

Court.

2. That this Hon’ble Court vide its order dated
02.02.2016, as a matter of interim arrangement, was
pleased to direct the SEBI to constitute under the

Chairmanship of Hon’ble Retd. Justice R.M. Lodha for
disposing of the land purchased by the Company

(hereinafter referred to as ‘the Lodha Committee’.

[A True Copy of the Order dated 02.02.2016 passed
by this Hon’ble Court in Civil Appeal No. 13301/2015
is attached herewith and marked as Annexure R-1]

[at Pages 1 to 8]

3. That on 20.06.2013, a search and seizure operation

u/s 132 of the Income Tax Act was carried out on

PACL Group cases by the Income Tax Department.
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The  subsequent assessment proceedings u/s
153A/147/143(3)for Assessment Years 2008-09 to

2014-15 have resulted in creation of total tax liability
on PACL. The total demand outstanding against M/s
PACL Ltd., including the demand raised above, is Rs.
48209.69 crores which is sought to be recovered from

the above-named company.

4, That the assets of the PACL are being disposed of by
the Supreme Court appointed Lodha Committee. Since
the assets of the assessee company are being
disposed of wunder the supervision of Lodha
Committee, a request was made to the Committee, by

the Department vide office letter dated 09.02.2017, to

consider the claim of department for liquidating the
outstanding tax liability against the sale proceeds of

property being sold/auctioned.

[A True Copy of the Letter dated 09.02.2017 issued by
Income Tax Department is attached herewith and

marked as Annexure R-2] [at Pages 1 to 5]

5. That in response to the letter dated 09.02.2017, the

Nodal Officer Cum Secretary, vide letter dated
24.04.2017, has responded that the Hon’ble Apex
Court vide order dated 05.04.2016 passed in WP (C)
No. 500/2015 clarified that “....the Committee shall

also have right to do the needful as per order dated



“

2"Y February in respect of all the properties wherein
Respondent No. 3 has a right, even if such properties
are situated outside India....”. It is further stated that
in view of this the issue raised by the department does
not fall within the purview and ~scope of the

Committee.

[A True Copy of the Letter dated 24.04.2017 issued by
the Nodal Officer, Lodha Committee is attached
herewith and rharked as Annexure R-3] [at Pages 1

to 2]

. That the department’s concern was again brought to

the notice of Nodal Officer cum Secretary of Lodha

Committee, vide letters dated 09.05.2017 and
07.07.2017, and also requested to share the
information about the quantum of recovery
proceedings for returning the investors’ money so that
récovery of the government dues could begin.

However, no response/communication has been

received in this regard.

[A True Copy of the Letter dated 09.05.2017 issued by

Income Tax Department is attached herewith and

marked as Annexure R-4] [at Pages 1 to 2]
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[A True Copy of the Letter dated 07.07.2017 issued by
Income Tax Department is attached herewith and

marked as Annexure R-5] [at Pages 1 to 2]

. That this Hon’ble Court in various judgments has

given due weight to the legal position that the State is
e.ntitled to recover the amounts towards tax arrears.
This Hon’ble Court has also commented upon the
States’ priority in matter of recovery of debts due and
the statutory chérg'e created under various taxing

provisions.

. That Section 226(3) read with Rule 93 of Second

Schedule creates first charge upon any asset for

recovery of unpaid tax. Rule 93 of Second Schedule

to the Income Tax Act states as under:

“"Saving regarding charge:- Nothing in this
Schedule shall affect any provision of this Act
whereunder the tax is a first charge upon any

asset.”

. That Section 73(3) Civil Procedure Code mandates

that Government debts have a priority and that being

so they will have precedence over other dues.

That in Union of India v. Somasundram Mills (P)

Ltd.,(1985) 2 SCC 40 the this Hon’ble Court speaking

through Chinappa Reddy J. has held that the State is
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even entitled to recover the amount towards tax
arrears from the decree holder who has taken away
the amount in light of the Government’s priority over

debts due as postulated by S. 73(3) of the CPC.

11. That reliance is placed on this Hon’ble Court’s decision

in Central Bank of India v State of Kerala, (2009)

4 SCC 94 wherein it was held that the DRT Act

facilitated establishment of two-tier system of
Tribunals. The Tribunals established at the first level
have been vested with the jurisdiction, powers and
authority to summarily adjudicate the claims of banks
and financial institutions in the matter of recovery of
their dues without being bogged down by the

technicalities of the Code of Civil Procedure. The

Securitisation Act drastically changed the scenario
inasmuch as it enabled banks, financial institutions
and other secured creditors to recover their dues
without intervention of the Courts or Tribunals. The
Securitisation Act also made provision for registration

and regulation of  securitisation/reconstruction

companies, securitisation of financial assets of banks
and financial institutions and other related provisions.

However, what is most significant to be noted is that

there is no provision in either of these enactments by
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which first charge has been created in favour of

banks, financial institutions or secured creditors gua

the property of the borrower............. .Sub-section (7) of

Section 13 which envisages application of the money
received by the secured creditor by adopting any of
the measures specified under sub-section (4) merely

regulates distribution of money received by the

secured creditor. It does not create first charge in

favour of the secured creditor........ that statutory first

charge created in favour of the State under Section
26B of the Kerala Act has primacy over the right of the

bank to recover its dues. [Please refer Para 32 & 66]

Reliance is also placed on State of M.P. v. State
Bank of Indore, [(2002) 10 KTR 366 (SC)], the
Su.preme Court held that Section 33-C of the Madhya
Pradesh General Sales Tax Act, 1958 creates a
statutory first charge that prevai!s over any charge

that may be in existence. Therefore, the charge

thereby created in favour of the State in respect of the
sales tax dues of the second respondent prevailed
over the charge created in favour of the Bank in
respect of the loan taken by the second respondent.

[Please refer Para 5]
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In South Indian Bank Limited v. State of

Kerala, 2006(1)KLT65 the Kerala High Court held

that Right of the State to have priority in the matter of
recovery of sales tax from the defaulters over the
equitable mortgages created by them in favour of

Banks and Financial Institutions is no more res
integra. Dealing with the provisions parallel to Section
26B of the Kerala General Sales Tax Act by the various
Sales Tax Laws of other States, Supreme Court has
already recognized the statutory first charge in respect

of sales tax arrears. The State has got priority in the

matter of recovery of debts due and the specific
statutory charge created under the Sales Tax Act
notwithstanding the equitable mortgages created by
the defaulters in favour of the Banks prior to the

liability in favour of the State.

The Hon’ble Supreme Court in Dena Bank v
BhikabhaiPrabhudas Parekh & Co., (2000) 5 SCC

694 has held as follows:-

"15..Section 158 of the Karnataka Land
Revenue Act not only gives a statutory
recognition to the doctrine of "  State's
priority for recovery of debts but also

extends its applicability over private debts

forming subject matter of mortgage,
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judgment-decree, execution or attachment
and the like

¥ K ¥

21.. The State shall have a preferential
right to recover its dues over the rights of

the appellant Bank and the property of the
partners shall also be liable to be

proceeded against.”

That in Orissa State Financial Corporation v.

Commissioner of Commercial Taxes, (2013) 14

SCC 619, the Supreme Court has.reiterated that sales

tax dues shall have precedence over mortgage created

in favour of Bank.

That in Collector of Aurangabad and Anr. vs.
Central Bank of India and Anr.1967 (3) SCR 855
after referring to various authorities held that the

claim of the Government to priority for arrears of
income tax dues stems from the English common law
doctrine of priority of Crown debts and has been given
judicial recognition in British India prior to 1950 and

was therefore “law in force” in the territory of India
before the Constitution and was continued by Article

7372 of the Constitution (at page 861, 862).



o

17. That in view of the above, it is most humbly prayed

that this Hon’ble Court may kindly direct the Lodha
Committee to clear the income tax dues of Rs.

48209.69 crores outstanding against M/s PACL Ltd.



Under the circumstances, it is most respectfully prayed that

PRAYER

this Hon’ble Court may be pleased to:-

(a) Direct clearing of/payment of the outstanding tax
dues to the tune of Rs. 48209.69 crores from the
proceeds arising out of the liquidation of the
assets of M/s PACL Ltd. which is being conducted
under the supervision of "“Lodha Committee”

appointed and monitored by this Hon’ble Court;

(b) Pass such other or further orders as this Hon’ble
Court may deem fit and proper in the facts and
circumstances of the case.

FOR THIS ACT OF KINDNESS, THE HUMBLE PETITIONER

SHALL EVER PRAY AS DUTY BOUND

FILED BY:
NEW DELHI
FILED ON: s 41,2019 ANIL
KATIYAR

ADVOCATE FOR
APPLICANT/RESPONDENT
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
CIVIL APPEAL NO. 13301 OF 2015

IN THE MATTER OF:

SUBRATA BHATTACHARYA ... PETITIONER

VERSUS

SECURITIES AND EXCHANGE BOARD OF
INDIA& ORS. L. RESPONDENTS

AFFIDAVIT

I, Anuradha Misra, D/o Akhilesh Misra, aged about 57,

currently posted as Pr. Commissioner of Income Tax,

Central-3, New Delhi do hereby solemnly affirm and state

as under:

1. That in my official 'capacity as mentioned above, I am
fullly conversant with the facts and circumstances of
the case and as such I am competent to swear this

affidavit on behalf of the Petitioner.
2. That I have read through the accompanying

Interlocutory Application and having understood the
contents thereof, I say that the facts stated therein
are true to my knowledge and based on record.

3. That the annexure are true copies of their respective
originals.

4. That the facts stated in the above affidavit are true to

my knowledge and based on record. No part of the

‘ game is false and nothing material has been concealed
wﬁ’:&f:..f,'fh}.{”mar\\'t ere from, | A
/ Jaghj d .
é rf;ap"“ ;"g 5780 ) . T \/\MW
SR ale o xpjry

Pr.-Commissioner of Income Tax
dg—3, 7F foooh
Central-3, New Delhi



VERIFICATION 3

I, the above named Deponent, do hereby verify and state
that the contents of the above affidavit are true to the best
of my knowledge and belief, no part' of it is false and

nothing material has been concealed there from.

Verified by me at New Delhi on this the V\.Tday of
November 2019.

A - Massva

DEPONENT
srgeTeT s
ANURADHA MISRA

HEITHE 31w 3

Pr. Commissioner of Income Tax
@Ny—3, T QAeeh
Central-3, New Delhi

ATTESTED \\/,)\-J -

NDRA KUMAR
E?D:‘FiRY‘ DELKI-R-5780 ) 0899446206
GOVERNMENT OF INDIA
SUPREME COURT OF INDIA
COMPOUND, NEW DELHI A

Register Pg./Sl. No. .‘\/9......

Y\
‘\
\

py‘\

LAINED TO THE
CERTIFIED THAT THE G%NHTETJ gg&o PERLE'S%

ONENT EXEC SED BEFORE M
Ui DDFP@lNDE BU

UNDERSTAND

; H
DENTIRY THE EXECUTIVE | DEPONGNT WHO.
ileﬁen MY PRESENCE

DELHI ON. 8wt

\DENT \FIED
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ITEM NO.1 COURT NO.2 o SECTION XVII

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Civil Appeal No(s) .13301/2015
SUBRATA BHATTACHARYA ' Appellant (s)
VERSUS

SECURITIES & EXCHANGE BOARD OF INDIA Respondent (s)
(With appln. (s) for exemption from £iling c/c of the impugned
judgment, permission to file additional documents and stay and
office report}

WITH

C.A.No.13319/2015

(With appln. (s) for permission to file additional documents, foxr
exemption from filing c/c of the impugned judgment and ex-parte
stay and Office Report)

C.A.No.13394/2015
(With appln. (s) for ex—-parte stay, impleadment, intervention, stay
and for permission to file additional documents and Office Report)

C.A.No.13410/2015
(With appln. (s) for ex-parte stay and Zcr exemption from filing
c/c of the impugned judgment and Office Report)

W.P. (C)No.500,/2015
(With appln. (s) for directions and Office Report)

T.C. (C)No.134,/2015

T.P. (C)No.45/2016
(With appln. (s) for stay and Office Report)

LoiBe (CEL YNNG v w2 wini s 5 /2016 (D.No.388/2016)
(With appln. (s) for ex—-parte stay and permission to file T.P.
and Office Report)

TR (CEL IO ¢ vw o e v s /2016 (D.No.398/2016)
(With appln. (s) for permission to file 'T.P. and stay and
Office Repoxt) ' '

:Z?$TWc;No.4e/201s
Sarita
)

ewAlifuth appln. (s) for stay and Office Report)
Reason: . J

Date : 02/02/2016 These matters were called on for hearing today.
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HON'BLE MR. JUSTICE ANIL R. QPMQ

HON'BLE MR. JUSTICE ADARSH KUMAR GOEL

For Appellant(s)

In C.A. 13394/15

In C.A. 13140/15

In T.C.(C)

No.134/15

For Respondent(s)
SEBI
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‘Anil B. Divan,Sr.Adv.

Amit Pawan,Adv.
Abhishek Amritanshu, Adv.

Suryodaya Prakash Tiwari,Adv.

Kapil Sibal,Sr,Adv.
Mahesh Agarwal,Adv.
Samir Rohatgi, Adv.
Radhika Gautam, Adv.

" Paras Anand,Adv.

Mr., E.C. Agrawala,Adv.

C.A. Sundram, Sr.Adv.
Mahesh Agarwal,Adv.
Samir Rohatgi,Adv.
Radhika Gautam,Adv.
Paras Anand,Adv.

Mr. E.C. Agrawala,Adv.

A.M. Singhvi,Sr.Adv.
Mahesh Agarwal,Adv.
Samir Rohatgi,Adv.
Radhika Gautam,6 Adv.
Paras Anand,Adv.

Mr. E.C. Agrawala,Adv.

P.B. Suresh,Sr.Adv.

C.P. Chandrasekharan,Adv.
Vipin Nair,Adv.

Vinod Nairx,Adv.

Rahul Srivastava,Adv.

M/s. Temple Law Firm,Advs,

Arvind P. Datar,Sxr.Adv.
Pratap Venugopal, Adv.
Surekha Raman, Adv.
Purushottam K. Jha,Adv.
Niharika, Adv.

M/s. K.J. John

Shashank Bajaaj,Adv.
Shakun S. Shukla,Adv.
Prakash Kumar Singh,Adv.

- ;Advs.
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Mr. Laxmi Narayan,Sr.Adv.

Mr. Sarabjot Singh,Adv.

Mr. Alex Joseph,Adv.

For M/s. B.J. Law Offices,Advs.

Mr. Prashant Bhushan,Adv.
Mr. Omanakuttan K.K.,Adv.

Mr. Rajiv Ranjan Dwivedi Adv,

Caveator/Customer Mr. Amrit Pal singh Gambhir,Adv.
Assn. Mr. Shantanu Kumar,Adv.

Investors Mr. Avadh Kaushik,Adv.
Ms. Deepika Raghav,Adv.

UPON hearing the counsel the Court made the following
ORDER

C.A.Nos.13301, 13319, 13394 & 13410 of 2015, WP(C)
No.500/2015, T.C.(C)No.134/2015

n B Heard Mr. C.A. Sundaram, learned senior counsel.
appearing for the appellant-Company, Mr. Anil B. Divan,
learned senior counsel appearing on behalf of the
Director of the Company and Mr. Arvind P. Datar, learned
senior counsel appearing on behalf of Securities &

Exchange Board of India (SEBI), on caveat.

2 g Upon hearing the learned counsel and looking at the
peculiar facts of the case, in the interest of the
investors, we think it proper to pass this order with
regard to interim arrangement, without going into the
legality of the impugned 3judgment and without prejudice
to the submission which might be made by the counsel at

the time of further hearing of these matters and we

direct that the appellant-Company shall not collect any



. further amount from any of the investors.

3. The SEBI shall constitute a Committee For disposing
of the land purchased by the Company so that the sgla
proceeds can be paid to the ilnvestors., who have invested

their funds 4in the Company £for purchase of the land.

Hon'ble Mr. Justice R.M. Lodha, the former Chief Justice
of India, would be the Chairman of the said Committee.
It would be open to the Hon'ble Chairman of the Committee
to appoint such experts or other persons, as he might
think it necessary, in consultation with the SEBI, solaa
to enable the Committee to sell tﬁe land and pay to the
investors in a manner that might be decided by the said

Committee.

4. A Nodal Officer shall be appointed, who shall be

s e s A o1 e

[+

in-charge of the funds so collected and shall have a

liaison with the Committee and shall also work as a
Sacretar& to the said Committee. -

5. The Committee shall collect relevant recoxd,
including Title Deeds from the Central Bureau of
Investigation (CBI), if the CBI is in possession of any
of the documents. Copies of the Title Deeds shall also
be given to the Company so thﬁﬁmwthe" Fgﬁﬁany' can also
assist tﬁe Committee in the process of sale of the land.
6. The CBI is directed to hand over the documents,
after retaining their copies, which might be required by

the SEBI, so as to enable the Committee to sell the land.

4
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The CBI will be entitled to ﬁse the photocopies of the
Title Deeds, which will be handed over to it for Couxt
proceedings.

s The methodology with regard to recovery of amount
by sale of the land and disbursement of the amount to the
investors shall be overseen by the Members of the

Committee.

8. Remuneration to be paid to the Chairman shall be
determined by the Hon'ble Chairman himself aftex
considering the gquantum of work to be done by the
Committee.

9. The work with regard to disposal of ﬁhe land and
disbursement of the proceeds to the dinvestors be
co#:pleted as soon as possible and preferably within six

months from today.

10, The Registry is directed to forward cépies of this
order to Hon'ble Mr. Justice R.M. Lodha, thé /SEBI and the
CBI. The Company and its Directors shall extend their

cooperation to the Committee so that the Committee can
function effectively to complete the work as soon as
possible. -

11. Itrwould be open to the Hon'ble Chairman to make
modification in the afcre~atnt-d arrangement and he is
empowered to do whatever he thinks proper for disposal of

the land and disbursement of the proceeds to the

investors.
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12 The amount, which is lying in the bank accounts of

the Company and other.cash beloﬂging to the Company shall
be released in favour of SEBI so that .it can be used
either for disbursement in favour of the investors or for
incurring necessary expenditure. If any amount has been
deposited by the Company ox by its _Directors oxr by any

other person on behalf of the Company in any Courxt, the

same shall be released in favour of the SEBI, who shall
have a separate account so as to deal with the same. The
Committee shall also decide as to whethér the staff of
the Company should be continued ox reliavéd.

13. The decision with regard to sale of property of
the Company by the Committee shall not be intexfered with
by any Court.

14. List the matters on 2* August, 2016 as Part—heard,

so as to know the progress.

T.P.(C) Nos.45/2016

Heard the learned counsel.
The transfer petition is allowed. Writ Petition
(C)No.12342/2015 titled as Gurmeet Singh Vs. Securi s

and Exchange Board of India is directed to be transferred

from the High Court of Delhi at New Delhi to this Court
and shall be heard along with Civil Appeal No.13301/2015

and other connected matters on 2™ August, 2016.



