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IN THE SUPREME COURT OF INDIA

CIVI L APPELLATE J URISDICTION

CIVIL APPEAL NO. 13301 OF 2015

/

SUBRATA BHATTACHARYA ,.... PETITIONER

VERSUS

SECURITIES AND EXCHANGE BOARD OF

INDIA & ORS. ..... RESPON DENTS

AND IN THE MATTER OF:

PRINCIPAL COMMISSIONER OF INCOME TAX

(CENTRAL) - 3, NEW DELHI ......APPLICANT

APPLICATION SEEKING DIRECTIO N SFOR AYMENTP

TO

HON'BLE THE CHIEF JUSTICE OF INDIA

AND HIS COMPANION JUDGES OF THE

SUPREME COURT OF INDIA

The humble application of the Applicant above named

MOST RESPECTFULLY SHOWETH :

IN THE MATTER OF;

OF INCOME TAX DUES OF M/S PACL LTD.



a^
L

1. That the present application is being filed by the Pr.

Commissioner of Income Tax (Central) J New Delhi

(hereinafter referred to as 'the Applicant/

charge/ jurisdiction of M/s PACL Ltd./ seeking

directions of this Hon'ble Court for payment of

outstanding Income-tax dues to the tune of Rs,

48209.69 crores from the proceeds, arising out of

liquidation of the assets of the PACL Ltd. which is

being conducted under the supervision of "Lodha

Committee" appointed and monitored by this Hon'ble

Cou rt.

2. That this Hon'ble Court vide its order dated

02.02.2016, as a matter of interim arrangement, was

pleased to direct the SEBI to constitute under the

Chalrmanship of Hon'ble Retd. Justice R.M. Lodha for

disposing of the land purchased by the Company

(hereinafter referred to as'the Lodha Committee'.

[A True Copy of the Order dated 02.02.2076 passed

by this Hon'ble Court in Civil Appeal No. 13301/2075

[at Pages 1 to B]

3. That on 20.06.2013, a search and seizure operation

uls t32 of the Income Tax Act was carried out on

PACL Group CASES by the Income Tax Department,

Respondent'), being the concerned officer having

is attached herewith and marked as Annexure R-11
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The subsequent assessmenf proceedings u/s

t53A/747/la3(3)for Assessment Years 2008-09 to

2Ot4-75 have resulted in creation of total tax liability

on PACL. The total demand outstanding against M/s

PACL Ltd,, including the demand raised above, is Rs.

48209.69 crores whlch is sought to be recovered from

the above-named company.

4. That the assets of the PACL are being disposed of by

the Supreme Court appointed Lodha Committee. Since

the assets of the assessee company are being

disposed of under the supervision of Lodha

Committee, a request was made to the Committee, by

the Department vide office letter dated 09.02.2017, to

consider the claim of department for liquidating the

outstanding tax liability against the sale proceeds of

[A True Copy of the Letter dated 09.02,2017 issued by

Income Tax Department is attached herewith and

marked as Annexure R-21 [at Pages 1 to 5]

5. That in response to the letter dated 09.02.2017, the

Nodal Officer Cum Secretary, vide letter dated

24.04,2017, has responded that the Hon'ble Apex

Court vide order dated 05.04.2016 passed in WP (C)

No.500/2015 clarified that "....the Committee shall

also have right to do the needful as per order dated

property being sold/auctioned.
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2nd February in respect of all the properties wherein

Respondent No. 3 has a right, even iF such properties

are situated outside India....". It is further stated that

in view of this the issue raised by the department does

not fall within the purview and scope of the

Committee.

[A True Copy ol the Letter dated 24.04.2017 issued by

the Nodal Officer, Lodha Committee is attached

herewith and marked as Annexure R-31 [at Pages 1

to 2l

6. That the department's concern was again brought to

the notice of Nodal Officer cum Secretary of Lodha

Committee, vide letters dated 09.05,2017 and

07.07 .2017, and also requested to share the

information about the quantum of recovery

proceedings for returning the investors' money so that

recovery of the government dues could begin.

However, no response/communication has been

received in this regard.

[A True Copy of the Letter dated 09.05.2077 issued by

Income Tax Department is attached herewith and

marked as Annexure R-41 [at Pages 1 to 2]
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[A True Copy of the Letter dated 07.07.201,7 issued by

Income Tax Department is attached herewith and

marked as Annexure R-51 [at Pages 1 to 2]

7. That this Hon'ble Court in various judgments has

given due weight to the legal position that the State is

entitled to recover the amounts towards tax arrears.

This Hon'ble Court has also commented upon the

States' priority in matter of recovery of debts due and

the statutory charge created under various taxing

provrsrons.

8. That Section 226(3) read with Rule 93 of Second

Schedule creates first charge upon any asset for

recovery of unpaid tax. Rule 93 of Second Schedule

to the Income Tax Act states as under:

9. That Section 73(3) Civil Procedure Code mandates

that Government debts have a priority and that being

so they will have precedence over other dues,

10. That in Union of India v. Somasundram Mills (P)

Ltd.,(1985) 2 SCC 40 the this Hon'ble Court speaking

through Chinappa Reddy J. has held that the State is

"Saving regarding charge:- Nothing in this

Schedule shall affect any provision of this Act

whereunder the tax is a first charge upon any

asset. "



even entitled to recover the amount towards tax

arrears from the decree holder who has taken away

the amount in light of the Government's priority over

debts due as postulated by s, 73(3) of the cPC.

11. That reliance is placed on this Hon'ble Court's decision

in Central Bank of India v State of Kerala. (2OO9)

4SCc 94 wherein it was held that the DRT Act

facilitated establishment of two-tier system of

Tribunals. The Tribunals established at the first level

have been vested with the jurisdiction, powers and

authority to summarily adjudicate the claims of banks

and financial institutions in the matter of recovery of

their dues without being bogged down by the

technicalities of the Code of Civil Procedure. The

Securitisation Act drastically changed the scenario

and other secured creditors to recover their dues

Securitisation Act also made provision for registration

and regulation of securitlsation/reconstruction

companies, securitisation of financial assets of banks

and financial institutions and other related provisions.

However, what is most siqnifican t to be noted is that

b

inasmuch as it enabled banks, financial institutions

wlthout intervention of the Courts or Tribunals. The

there is no provision in either of these enactments by
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which first charqe has been created in favour of

the property of the borrower Sub-section (7) of

received by the secured creditor by adopting any of

the measures specified under sub-section (4) merely

regulates distribution of money received by the

favour of the secured creditor........ that statutory first

charge created in favour of the State under Section

268 of the Kerala Act has primacy over the right of the

bank to recover its dues. IPlease refer Para 32 & 66]

12. Reliance is also placed on State of M.P. v. State

Bank of Indore, [(2002) 70 KTR 366 (SC)], the

Supreme Court held that Section 33-C of the Madhya

Pradesh General Sales Tax Act, 1958 creates a

statutory first charge that prevails over any charge

that may be in existence. Therefore, the charge

thereby created in favour of the State in respect of the

sales tax dues of the second respondent prevailed

over the charge created in favour of the Bank in

respect of the loan taken by the second respondent.

IPlease refer Para 5]

banks, financial institutions or secured creditors qua

Section 13 which envisages application of the money

secured creditor. It does not create first charge in



13. In South Indian Bank Limited v. State of

Kerala,2006(7)KLT65 the Kerala High Court held

that Right of the State to have priority in the matter of

recovery of sales tax from the defaulters over the

equitable mortgages created by them in favour of

Banks and Financial Institutions is no more res

integra. Dealing with the provisions parallel to Section

268 of the Kerala General Sales Tax Act by the various

Sales Tax Laws of other States, Supreme Court has

already recognized the statutory first charge in respect

of sales tax arrears. The State has got priority in the

matter of recovery of debts due and the specific

statutory charge created under the Sales Tax Act

notwithstanding the equitable mortgages created by

the defaulters in favour of the Banks prior to the

liability in favour of the State.

14. The Hon'ble Supreme Court in Dena Bank v

BhikabhaiPrabhudas Parekh & Co., (2OOO) 5 SCC

694 has held as follows:-

"15..Section 158 of the Karnataka Land

Revenue Act not only glves a statutory
recognition to the doctrine of ' State's
priority for recovery of debts but also

extends its applicability over private debts

lorming subject matter of mortgage/

b



I
judgment-decree, execution or attachment

and the like
x**

21...The State shall have a preferential

right to recover its dues over the rights of

the appellant Bank and the property of the

partners shall also be liable to be

proceeded against."

15. That in Orissa State Financia! Corporation v.

Commissioner of Commercial Taxes, (2013) 14

SCC 619, the Supreme Court has. reiterated that sales

tax dues shall have precedence over mortgage created

in favour of Bank.

16. That in Collector of Aurangabad and Anr. vs.

Central Bank of India and Anr.1967 (3) SCR 855

after referring to various authorities held that the

claim of the Government Lo priority for arrears of

income tax dues stems from the Engllsh common law

doctrine of priority of Crown debts and has been given

judicial recognition in British India prior to 1950 and

was therefore "law in force" in the territory of India

before the Constitution and was continued by Article

372 of the Constitution (at page 861, 862).
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17. That in view of the above, it is most humbly prayed

that this Hon'ble Court may kindly direct the Lodha

Committee to clear the income tax dues of Rs.

48209,69 crores outstanding against M/s PACL Ltd.



lr
PRAYER

Under the circumstances, it is most respectfully prayed that

this Hon'ble Court may be pleased to:-

(a) DirecL clearing oflpayment of the outstanding tax

dues to the tune of Rs. 48209.69 crores from the

proceeds arising out of the liquidation of the

assets of M/s PACL Ltd. which is being conducted

under the supervision of "Lodha Committee"

appointed and monitored by this Hon'ble Court;

(b) Pass such other or further orders as this Hon'ble

Court may deem fit and proper in the facts and

circumstances of the case.

FOR THIS ACT OF KINDNESS, THE HUMBLE PETITIONER

SHALL EVER PRAY AS DUTY BOUND

FILED BY:

NEW DELHI

FILED ON:
KATIYAR

_. 11.2019 ANIL

ADVOCATE FOR

APPLICANT/RESPON DENT
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DEPONENT' gEIIl 3lr{16-{ 3lrqffi
Pr.'Commissioner of tnEome Ta;:

alitq-3. T{ ftd
Central-3, New Delhi

I
IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE J U RISDICTION

CIVIL APPEAL NO. 13301 OF 2015

VERSUS

SECURITIES AND EXCHANGE BOARD OF

INDIA & ORS, .....RESPONDENTS

AFFIDAVIT

i, Anuradha Misra, D/o Akhilesh Misra, aged about 57,

currently posted as Pr. Commissioner of Income Tax,

Central-3, New Delhi do hereby solemnly affirm and state

as under:

1. That in my official capacity as mentioned above, I am

fully conversant with the facts and circumstances of

the case and as such I am competent to swear this

affidavit on behalf of the Petitioner.

2. That I have read through the accompanying

Interlocutory Application and having understood the

contents thereof, I say that the facts stated therein

are true to my knowledge and based on record.

3. That the annexure are true copies of their respective

originals.

4. That the facts stated in the above affidavit are true to
my knowledge and based on record. No part of the

ame ls false and nothing material has been concealed

Kumar t

fi 1"I /q

Rajend

,, r, ihi
Rego frlo. S78
Date o f Expity
27t11 A prit.2A23

0

\
h

$F

f
ere from.

IN THE MATTER OF:

SUBRATA BHATTACHARYA .....PETITIONER

I
1



I, the above named Deponent, do hereby verify and state

that the contents of the above affidavit are true to the best

of my knowledge and belief, no part of it is false and

nothing material has been concealed there from. {
Verified by me at New Delhi on this the U\.fdaV of

November 2019,

A - [\-*.

t3

DEPONENT
erg*rr*r fran

ANURAOHA MISRA
llqrn 3It qrrr{ 3lr.rqlt

P. Comm,3.ion6r oI lnc-om. Y.r
.r:..lrr-3..r9 ft.i.fi
Cenlral-3. New Delh,

\'',,r.
\)

COt\rPOU N D, NEW OELH I \1
Register Pg /Sl No v0

ATTESTED

RAJENDRA I(UN,IAR

NOTARY OEI..H I.R.57 BO

GOVE RNM EN1 OT lNDIA
SUPREME CO UI{T O'J IND I^

s89944620S

\DENI\F\ED

VERIFICATION

+

v
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ITEM NO.1

and Office

Date : O2/A2/zOL6 Ahese matt,eEs w(}re

SECTION )<VXI

Rep(,rt)

cal-J.ed on for. hearing tod.ay.

COI'RT NO. 2

INDIA

Civil AIlpeaI No (s) .13301/2o15

SUBRJAIIA BEATTACITARIA At)pe11--t (s)

]IERSUS

SEC(,RfTIES & EXCEAIIGE BOARD OF INDIA Respoadent (s)
(}Iith appln . ( s ) f oa exeq)tion fron fiJ.ing c/ c of the iryug:rect
judgment, pern:ssion to fila additional docurents and stay and
offj"co repcrt)

wlTlt

c . A. No . 13319 / zOLs
(with appln. (s) for perro.isslon to file additionel docutoelrts, foB
exeq)tion !ro:a f iling c/ c of the i4rugzred judgaant. and ex-parte
stay and Office Report)

c.A.No.13394/2015
(With appJ-a. (s) for ex-pa!t6 stay, irpleadmant,, irrt6=w6ntion, stay
and for perui.ee:Lon to tri1e addJ-tional- doouriLltts rnd Of,f,llos E.5rort)

c.4..No.1341.0/2O]-s
(Wi!-h app].n. (s) fo! ex-pa,tte stay and fo= exerq>tion f,loE fi1ing:
<:/ c of. the i-npug:red judgeert anC Offj-ce Repoat)

w. P. (c)No.500r'20L5
(llith appJ,n. (s) fo: directions and. Off,ice Repcrt)

E. c. (c) No, L34/?AL5

l . P. (c) No . 45 /2016
(With app1n. (s) for stay arrd Otfice Report)

T. P. (crl. .)No.., ....../2OL6 (D.No.388/2016)
(With appJ.n. (s) for ex-1>arte stay and pern-ission to fiJ.e t.P.
and Office Report)

l. P. (Cr1 .)No... ....../20l.6 (D.uo.398,{2016)
(with a!>I)ln. (s) for permission to fi]-e E,P. a;d stey atrd
Of f i.ce Report)

SUPREME COUR!T OF
RECORD OE PROCEEDTNGS

*Ji6Lt ic) !,I.). 46/2oL6
#.lf;!$th an1>1u. (s) f or stay

1

A , -,,r:-w



SI

cORiAI'I

Eo! Appel].ant (s)

rn c.A. 133 94115

In c.A. 13140/15

rn T. c. (c)
No. 134/15

Eor Respondent (s)
SEBT

ItoN ' Br.E !tR.
IION I BI.E MR.

iN,SEICE ATII, R.
JUSTICE ADARSII

DAVE
Kui{CR GOEIJ

Kapil Si5a1, SrrAdv.
Mahdsh Agarwal rAdv.
gaJnir Rotratg:i,Adv.
Radhika canrtaErAdv.
Paras Anand,Adv.
Mr. E. C. Agrawala r Adv.

A:vind P, Datar, Sr.Adv.
Prata1> Venugopal. rAdv.
Surekha Ra:nan,Adv.
PurushotCan K.JharAdv,

Mr.
Mr.
M!.
Ms,
Ma.
Eor

},!.
Mr.
Ms.
Mr.

D!. A.M. Singhvi, Sr. Adv.
M!. Ma.hesh Agarwal,Adv.
M.E. sarrir Rohatgi,Adv.
Ms. Radhika Gauta.B,Adv.
t'lr. PaEas Ana;rd,Adv,
Eor M!. E, C. Aqrawal.a , Ad,v .

Mr. P. B. suresh, Sr.Adv,
M!. C, P, CtrarldJ.asekharan,Adv,
Mr. vipin Nair, Adv,
Mr. Vinod Nair,Adv.
Mr. Rahu:. SrLvas !ava, Adw.
Eor M,/s. TeEPle Law !'it!r,Advs.

Ms. Niharika,Adv.
E or M/s , K . .r. ,roh4 & ]9o . ,edws '

M!
M.r
Mr

Strastrank BajaEj,Adv.
Shakun S. Shuk].a, Adv.
Prakastr KuEa.r SinghrAdy.

2

T

M!. Anil B. Divalr, s!. Adv.
M.r. Arait Pawan,Adv.
Mr. Abhishek Borita.nshu, Adv.
Ur. Suryodaya Prakash Tiwari rAdv.

M!. C.A. sun&aE',S!.Adv.
I'tr . Mah€sb .Aga!wa1,Adv.
Mr . s.-EiE Rohatg:L rAdv.
Ms. Radhika cautaE,Adv.
M.E. Paras Anand,Adv.
Eor !4!. E, C. AgravralarAdv,



-'^t l6

ca,veato!/Cus tom6E
Assn.

fnvestors

Mr. La:,ltEi Narayarr, Sr.Adv.
Mr. Sarabjot Singlr,Adv.
Ur. A1ex .TosephrAdv,
Eor M/s. B..r. Law Offic€srAdvs.

Mr. Pragha[t B]ruslran rAd?.
tttr. OlolrraJ<uttatt K.K.,edrr,

Mr, Ra'i iv Rarrian DwivedL,Adv,

eE.rit Pal singh G-'r.r'hir,Adv.
ShaDtalu KumarrAdv "

trvadh KaushJ.krAdw.
Dee!)Lka Raghav, Adv.

Mr
Mr

}|!
},,g

c.A.Nos.13301. 13319. 13394 e 13410 of 2015. WP(C)
No.500/2015. T. C. (cl No . 134 /2015

1. He!'Ed M!. c.A, Eundar!.r!, lsaraad seBLor oouBs€].

appearing for ttre appellant-CorIrpany, Mr. AnLI, B. D:Lvan,

Iealned senior counsel appearing oll behal.f of ths

Director of, tlre coq)any alrd Mr. Arwind P. Dat !, ].earaad

senio! counse1 al)I)earirrg orr beha].f of SecurLtles &

Exchange Board of fndia (8EBI), on cavcnt.

2. Upon trearing the learned counseJ. and looking at the

pecu].iar fa'cts of tbe case, in the inteEest of llre

lnv€rtoEa, wo ttrl-nk :Lt proper to t)ass ttris orde: wlth

regard to interim ar.ralrgeurent, without going iD'to the

].ega].ity of the J.q>ugned ludgEoent and t:Ltlrotrt prejud.:lce

to the gubeisgion wtrJ.ch aight be roa.de by ttro corrr.ls€J_ rt
the tilBe. of fuEtl.er trearing of ttr€se EE tters and we

direct that the appe].]-ant-Col[pany sha11 not collect any

3

UPON hearing the couttsel the CourL made tbe foJ.I.oriag
ORDER



f,urther aloorrnt from any of the iD.vsgtorg.

3 lho SEBI shal,1 coastituce a co@1tt66 fo!

that

l7 ?

of the ].and

proceeds can

thrir fund.s

Bota!b1e M!.

purehased by the coqraD,y so

.b6 1>aid to the iavestors., rbo

:!n tslro Coq)rray for Drrleb8'ta

alustl'ce R.M. Lodl.a,/ ttre fo:aa=

have

dJ-sposJ.ag

tha sa].e

Lavested

ol tbc f.rnd,.

ChLcf itustLce

of India, rould be the Chairroan of, the said Co*,'{ ttee.

It would be open to the Eonrble Chai:aan of .th6 Cotmittee

to appoint such e:<I)erts or ottrer tr)ersons, ag he Eight

think l.t n.c!.rrrra,, :!n oonsu].trt:Lon wLttr tlr. !'EBI, !o r!

to onab],g the Cotltaitte€ to se1]. the land aDd tr)ay to the

investors in a mannes that nigl.t be decided by the sald

Co@lttes.

4 . A Nod.a,l Otrf icer shaJ.l be appointed, rrtro sb.a1l b€

in-charge of ltre funds so collected and shal.l have a

liaison with the Co@.ittee and shall a1so wo=k as a'

Secratary to ttr€ said Counittee.

5. Ehe Comittee stral.l colJ.ec! relevant record,

inc].uding Titl€ Deeds from the Cantra]. Bureau of

Investigation (CBI), if the CBI is in possession of any

Tit,l6 De6& sha]']. a].soof the docu.Bents. Copies of, ttre

be girrelr to the Corslralay so thfthtlll, the. poq?

assist the Com'ittee i-n the ;>rocess of sale

any ca,n al.so

of the ].and,.

6 The CBI is dilected to

after retaining their copies,

th. IIEBI, .o a. to cnab:.o the

hand ower the docr.r:aents,

which might be required by

Co8roitt.c to IG].I the ],rnd..

4
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, ,:{

!!he cBI rril,l b€ elrtltled to rrse the l)hotooot)l.es of tlre

luaded or7o8 to Lt for Cou:at!!l,t1e D.odr , llhich ril-1 be

ProcaediBgs.

7. lhe nethodolog'y rith Eegard to Eecov€ry of, arlourrt

by sale of th6 J.and and disbursem,ent of the aroount to th6

itrvesto.rs stra1l be oveEsc!€:n by the Merobels of the

Comittco,

U ReEunelation to be paid

tlon I bledetea:ined

consider:Lng

Couittee.

erpowared

the land

inw6s to!s .

by

the

the

to the Chai.::ran sha].]. be

Chai-rrnan hi:nse1f ..ft6r

be doue by tlregua'ttua of work to

9 The work with regard to disposal of the l'hd 
"'id

d.isbursement of the prioceeds to the investors be

coE[)leted as soon

Eonth! fron todry.

10. The Registry

as possiS1e ar:d preferalrJ.y withiu sJ.x

is directed to forr ald cropies of this

older to Bon'ble Mr. Justice R.M. I.odha, th6 SEBI a.nd the

CBf. The Coqraay and its Di!€ctols stra.I.I. cjctcnd tho:Lr

Coot)e.Eati.olr to ttte Co@ittee so that tbe Co@l.ttee cBrr

f,unctiotr eff,ective].y to coEt)lete the rrork as lroon as

possible.

11. It would be open to the Hon'b1e Chairma,n to EaJ<e

raodl,f lcat:Lon

to

!n thc .trora-stat.d

do whatewsr he thinks

alra,nE€Eant rnd ha :L!

;>ro1>or for dJ.sposaJ. of

the proeeeds to theand disburseraent of

5
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L2. Ihe aEount, wtrictr is lying j.n tlre baEk accouD,ts of

th6 Coq)any and other castr beJ.onging to ttre Coupany shal.J'

be released in f avour of SEBf so that 1t ca:a be used

alur.a tor: dirburrcocnt in frvorrr of tlrr :Lnvortor' 08 to8

J.ncu*l,ag n€coaaary e:<penditure , Itr aDy lnourrt lras lreen

daposited by the Coqtany or by its DLreotoas or by al,y

dther person on bettrlf otr tl.e Coq)any J.n aay Coult, the

sr:!6 shrJ.I. be releaged !.n faworrr otr tlrs gtBf , Yho stralJ.

have a. setrrarata account so as to deal wlth tlro ssE'e. Ehe

CorD4ittee strall also decide as to rrbettte! tbe staff of

\

t<
ri

ttre Coryany should be

13. Ehe decision wittr legard to sale of tr)lot,elty of,

intarfered vl.lhtho

by

L4.

so

coEpany by the co@.ittee shall no! be

any CouEt.

List ttre mattels on 2d Aug'us E, 2OL6 as Pa:t-treard,

ag to know ttre ;>Eogress .

Heard tl.e ].earned counse]-

The transfer petition is al.J.owed. Writ, PstiCion

(C)No.12342,/2015 titled as .S,49sLE--giEgb Vs. SecuE:LtLers

and Exchanqe Board of Ind+a is dir:g,cted, to. be tra.trsferred

fros the lligh Court of D€Ihi a! New De].hi to this CouEt

and sha.t1 be treard a.1orlg with Civil At,t,eaf No.13301/2015

and ottrer conllected Eatters on 2.d Augats t , 2O'J-6.

continued or relieved.
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