SESSIONS JUDGE, DELHT
C.C. No.11 of 2610.

IN THE MATTER OF :

Securities and Exchange Board

of India Complainant
Versus *

Vasundhra Forests and others Accused

AMENDED MEMO OF PARTIES

IN THE MATTER QOF :

Securities and Exchange Board of India
A statutery body established under the
provisions of Securtties and Exchange
Board of India Act, 1992 haﬁng its
head office at Mittal Court B Wing 224
Nariman Point, Mumbai -400 021
represeited by its Legal Officer,

Shri Sharad Bansode.

‘Complainant

Versus
l Yasundhara Ferest Ltd. a company

incorporated under the provisions of

Companies Act, 1956 and having its
Regd, Office at Quite Office No, 14,
11 Floor, Seetor 35A, Chandigarh — 160022,
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w/o Shn Sanjay Kapoaor

resident of 548, MIG Flats, Urban Estate,
Phagwara, District Kapurthala, Punjab
Dhrector of Accused No.l resident of B9E,
Sector 384, Chandigarh

Sh Umesh Chopra s/o Not known to the
compliamant Occupation Director of Accused
MNo.1; resident of 898 Sector 38-A, Chandigarh

Smt.Sudesh Chopra, w/o Not known to

the complainant; Occupation Director of the
Accused No.1; resident of 808 Sector 38 A,
Chandigarh.

Kr.Poonam Chopra, dfo Not known to the
complaimant; Occupation Director of the
Accused No.1; resident of 898 Sector 38A,
Chandigarh.

Shn Saniay Kapﬂur, s'o Not known 1o the
cemplainant; Occupation Director of the

Accused No.|; resident of 308, Model Town,
Ambala.

Shri 5.P.Kapoor s/o Notknown to the
complainant; Dg:,_r:uj:natiﬂn D_ir;ci‘nr of
the Accused No.1; reside:r!_r ¢ 308,
Modet Town, Ainbala. _§J';
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3. Smt Swarn Kapoor, w/o Not known to
the complainant Occupation Director of
the Accused No.1; resident of 308, Moded

Town, Ambala.
Accused
Delhi Compiainant
February 23, 2011. ;
through f%@
(O.P.Faizi & Co.)

Advocates




e
s
S

Iteam No. 9
CCHNo. 11710

6.02.2012

I

Present; Sh. Ashish Aggarwal, Counsel for the SEBL.
Accused No. 3,4,5 & 6 in person with counsel Sh. Manish
Kumar, Adv.
Accused No.2, 7 & 8 are absent.
Name of the accused No. 1 had already been siruck off.

Separate applications on behalf of accused No. 2, 7 & 8 are
mowved for personal exemption. Heard.

Acrused No. 2,7 & B are exempied for wday only thourgh
counsel Sh. MNaresh Mishra, Advocale.

Vide separate Judgment accused No. 2,3 & b are held guilty
for offence punishatde Us 24(1) read with 27 of the SEB! Act. However,
accused No. 45 7 &8 are acquited from all charges.

Ld. Counsel requests to adjoun the order on the point of
sentence on the ground that accused Nidhi is confined o bed due to illness.

Heard.
the point of
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IN THE COURT OF SH. PAWAN KUMAR JAIN,
ADDITIONAL SESSIONS JUDGE-01{CENTRAL): CELHI

Complaint Case No, 11 of 2010
ID Mo: 02401R 0146202002

+

SECURITIES AND EXCHANGE BCOARD OF INDIA, a statutory body
eztallished under the provisions of Securities and Exchange Board of
India Act, 1992, having its Head office at Mita! Court. B-Wing, 224
MNarniman Point. Mumbai- 40 021 represented by Assi. General Manager

Mz, Versha Aggarwal.

Versus

1. Mis Vasundhara Forest Lid.
4 company incorporated under the
provisions of Campanigs Acl, 1956 and
having 5 registered office at Quite Office
Mo, 14, 11 Floor, Sector 35 A,
Chandigarh-160022

........ Accused nop.l

2. 5mi. Nighi Chopra
wit Sanjay Kapoor
Qecupaton Director of the Accused no.l
Rioc 548 MIG Flats, Urban Estate,
Phagwara, District Kapoorthala, Punjab.

........ Accused na.2

3. 5h. Umesh Chopra
Sio Late Sh. 5. 5, Chopra,
Qecupation Director of the Accused no.l

Rfo 898 Sector 38-A Chandigarh
,,,,,,,, Accused no.3
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SEBI Vs, Vasundra Forest & others

4. Smt. Sudesh Chopra,
Vo Sh. 8. 8 Chopra,
Oeeupation Director of the Accused no.1

Rio 888 Sector 38-A Chandigarh
........ Accused no.d

I

. Kr. Poonam Chopra
Wio Sh. Hitesh Khana
Occupation Director of the Accused no. 1

R0 BDE Sector 38-A Chandigarh.
........ Accused no.5

€. 5h. Sanjay Kapoor,
Slo Bh. §. P Kapoor
Occupation Director of the Accused no. 1
Rfo 308, Modei Town, Ambala

........ Accusad no.§

7. Sh. S.P. Kapoor
5/0 Late Sh. Dharambir Kapoor
Cecupation Director of the Accused no. 1
Rfo 308, Madel Town, Ambala
cencACCUSed No.7

8. Smt. Swaran Kapoor
Wto Sh. § P Kapoor
Occupation Director of the Accused no.

Rfo 308, Model Town, Ambala
e Accused no. 3

Date of Ingthtution r 21.12.2002
Date of committal 1o Session Court  : 13.01.2005
Judgment reserved on : 23.01.2012

Date of pronouncement of judgment : 06.02.2032
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SEB1 Vs. Vasundra Forest & others

Present: Sh. Ashish Aggarwal, Advocate, Counsel for SEBI.
Sh. P.8.5inghal, Advocate for all accused persons

JUDGMENT: «

1. This crminal complaint was preferred by the Securties &
Exchange Board of India (herginafter referred to as “SEBI" or “the
compiainant™), on December 21, 2002 in the Court of Additional Chisf
Meatropolitan Magistrate (ACMM), alleging viclation of the provisions of
Section 12 (1B) of Setwrities & Exchange Board of India Act, 1992
(hereinafter, “the SEBI Act") and Regulation Nos. 5(1) read with 68(1),
63(2}). 73 and ¥4 of the Securities & Exchange Board of India
(Collective Investment Schemss) Regulations, 1999 (hereinafter
referred to &2 "the LIS Regulations™ or “the said Regulations'),
constituting offence punishable under Section 24{1) read with Section
27 of the SEBI| Acl.

2. Eight persons were arrayed as accused in the criminal
complaint preferred under Section 200 CrP.C., they being M/S
Vasundhara Forest Ltd, {hereinafter, "A1" or “the Company Accused'},
accused No. 2 Smt. Nidhi Chopra (*A2"), accused No.3 5h. Umesh
Chopra (*A3") accused MNo4 Smt. Sudesh Chopra (“Ad") acoused
No.5 Kr. Poonam Chopra {(*A5"), accused No.6 Sh. Sanjay Kapoor
["AE") & accused No.7 Sh.S.P.Kapoor ("A7") and accused No. 8 Smi.
Swaran Kapoor ("A8). it is alleged that A2 to AB werg Dirgctors of the
company accused and as such persons were in charge of, and

%
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SEBI Vs, Visundry Forcst & others

responsible to, A1 for the conduct of its business within the meaning of

the provison contained It Saction 27 of the SEBI Act

3. it is glleged in the complaint that A1 had floated the Collective
Investment Schemse (CIS) and raiggd amount  approximately
T 040 crore from geansral public, in violatior of the provesions
contained in Section 12 (1B) of the SEB! Act. It is also alleged that
after coming into force of the CI5 Regulations and i spite of public
notice dated December 18,1997 the accused persans had failed to
get the Collective Investment Scheme regrstered with SEBI or to wing
up the said scheme or repay the amount colected from the investors
in terms of the CI5 Regulations thus constituting violation of the |aw
and regulations framed thereunder and thereby committ:ng the offence

alleged as above.

4, Cognizance on the complaint was taken by the Iearned
ACMM vide order dated December 21, 2002 whereby process was

issued under Section 204 CrP.L. aganst all the accused persons.

5. On account of the amendment. particularly in Sections 2¢ and
26 of the SEBI Act. through Amendment Act which came into torce
w.e.f. Movember 24, 2002, pursuant to Administrative Dirgctions of
Horn'bla High Court, under grders of the Ld. District & Sessions Judgs,
this case was transferred on January 13. 2005 from the Court of Ld.
ACMM to the Courn of Sessions, then presided over by Ms. Asha
Menon, the then Additional Sessions Judge, Delhi.
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SEB1 ¥s. Visundra Forcst & olhers

responsible to, A1 for the conduct of its business within the meaning of

the pmovision contained Ik Saction 27 of the SEBI Act

3. it is glleged in the complaint that A1 had floated the Collective
Investment Scheme (CIS) and raisgd amount  approximately
T 040 crore from genseral public, in violatior of the proviesions
containgd in Sechion 12 {(1B) of the SEB! Act. [t s also alleged that
after coming into force of the C15 Regulations and w spite of public
notice dated December 181997 the accused persons had failed to
get the Collective Investment Scheme regrstered with SEBI or to wing
up the said scheme or repay the amount collected from the investors
in terms of the CI5 Regulations thus canstituting violation of the |aw
and regulations framed thereunder and thereby committ:ng the offence

alleged as above.

4, Cognizance on the complaint was taken by the Isarned
ACMM vide order dated December 21, 2002 whereby process was

issued under Section 204 CrP.L. aganst all the accused persons.

5. On account of the amendment. particularly in Sections 2¢ and
26 of the SEBI Act. through Amendment Act which came into force
w.e.f. November 24, 2002 pursuant o Administralive Directuons of
Hor'bla High Court, under arders of the Ld. District & Sessions Judgs,
this case was transferred on January 13. 2005 from the Court of Ld.

ACMM to the Courn of Sessions, then presided over by Ms. Asha
Menon, the then Additional Sessions Judge, Delhi.
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SEBL Vs, Vasundra Forest & others

0. Vide order dated NMovember 28, 2006, a notce for the offence
punishable under Section 24 read with sectien 27 of the SEBI Act was
served upon the Al{company) & A2 to A8 wherein all accused persens
pieaded not guilty and clamed trial. Since AZ represenied Al
company accused, she also responded to the notice on behdlf of

company.

7. To prove s case, complainant has examined anly twe
withessas namely 3h. bManish Vashist as CYW1  and Ms. Versha
Aggarwal as CW2. Thereafter, AZ (10 A B were examinad under Section
313 CrPC. AZ to AB took the plea that company accused became
defunct in the year 1998, and the name of company was struck off
fram the record of ROC on April 19, 2000 and since then company
stood dissotved, AT & AB took the plea that they were neither girectors
of the company accused nor promoters of the same and they have
baen fatsely wmplicated 1n this case. Though initialiy accused persons
In ther statements recorged under Seclion 313 CrP.C stated thar they
wouid lead evidence in their defence, yet they preferred not lead any

avidence In their defance.

8. | hawe heard argumeants advanced by Sh. Ashish Aggarwal
Advocate, counsel for complainant ana Sh. P.8. Singhla, Aovocate.

counsel for all accused persons and perused the record carefully

g, Learned counsel appearing for accused persons vehemently
contended that since the present complaint has not been filed by the

Board as mentioned n Section 28 of the Agt, complaint 15 not
G
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SEBI Vs Vasundra Forest & plhers

Vide order dated Movamber 28, 2008 a notice for the offence
purishable under Section 24 read with section 27 of the SEB| Act was
served upon the Al{company) & A2 to A8 wharein all accused persons
pleaded not guilty and claimed trial Since AZ representad A
company accused, she also responded to the notice on behalf of

cOmpany.

Te prove its case, compiainant has examined only two
withesses namely Sh. Manish Vashist as CW1  and Ms Versha
Aggarwal as CW2. Thereafier. A2 to A & were examined under Section
313 CrP.C. AZ to AS took the plea that company accuses became
defunct in the year 1558, and the name of company was struck off
from the record of ROC on Aprd 18, 2000 and singe then company
stocd dissolved. A7 & AS took the plea that they were neither directors
of the company accused nor promoters of tha same and thay have
been falsely implicated in this case. Though initiaily accusea persons
in the.r statements recorced under Section 313 CrP.C stated that {Feay
wolld lead evidence in their deferice. yet they preferred not lead any

evidence in their defence.

| have heard arguments advanced by Sh. Ashish Aggarwal
Advocate, counsel for complainant ang Sh. P.8. Singhta, Advocate,

counsel for all accused persons and perused the record carefully

Learned counset appearing for accused persons vehementiy
contended that since the present compiaint has not been filed by the

Board as mentioned ir Section 26 of the Act, complaint is not
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SEBI Vs, Yasundra Forsd & othters

maintainatile. It was further contended that the present complaint has
not been filed by the duly authorised person as Board had never
authorised ary person to file the complaint on behalf of the SEBL The
saitd contention is countered by the learned counsel appearing for
complamnant by arquing that Chairman of the Board had authorised M,
Sharad Bansode, the then Legal officer of the SEBI to file the
complaint vide letter of authonty exhibited as Ex, SW1/18, thus it‘ Was
contended that the complaint was filed by the duly authorized persan.

10. As per Section 26 of the SEB| Act. no Courl can lake
cognizance for any offence punishable under the Act unless the
complaint Is made by the Board. The 'Board' has been defined unoer
Section 2(1)a) of the Act. Section 2 defines the Establishment anc
incorporation of Board and Section 4 of the Act defines Management
of the Board which also includes Chairman. Under Seciaon 4(3) of the
Act, Chairman shail alsg have the powers of general superiniendence
and direction of the affairs of the Board and Chairman may also
exercise all powers and do all acts and things which may be exercised
or done by the Board. n exercise of his powers as mentoned under
Sub-Section 3 of Section 4 of the Act read with Sgction 19 of the Act,
Chairman of the Board had authorised Sh. Sharad Bansode, the then
Lengai officer of SEBI to file the present complaint. Since, the Chairman
of the SEBI had authonised Mr. Sharad Banscde In terms of Section
4(2} of the Act, it cannot be said that Mr. Sharad Bans.:-:de had no
authority 1o file the complaint on behalf of SEBI. Since, Saction 4{3) of

the &ct empowers the Chairman o do all acts or things which may he -

.
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SEBL Vs Vasundra Forest & oilhers

exercised or done by the Board besides general superintendence or
direction of the affairs of the Board, Chairman of the SEBI had encugh
power to authorise any other person in terms of Section 19 of the A
o file complaint on behalf of SEBI. Thus, to my mind. there is no

substance in the contention raised by the leamed defence counsel,

11. Learned counsel appearing tor accused persons vigorously
contended that the name of the company accused was struck off in
the year 2000, rhus the directors/promoters of the company accused
cannot e prosecuted with the aid of Section 27 of SEBI Act. 1L was
further contended tha: cause of action had arisen to file the preserr
complaint anfy on December ¥, 2000 when Chairman of the SEBI had
issued the directions. |t was argued that since the comparey accusec
was not in existence on that day, itls promotersidirectors could not be

prosecuted with the aid of Section 27 of the Aot

12, Per contra, learmed counsel appearing for the complainan
sagaciously contended that the company accused was incorporated in
the year 1986 and company accused had mobilized funds in violation
of provisions of the SEBI Act, thus its promoters/directors are kable in

terms of Section 27 of the Act

13. Section 27(1) of the Act imposes vicarious hiability on the
persons who were m-charge of, and responsible to, the company

accused for the conduct of its business at the fime of commiesion of

offence and same reads as under: o /7
\_f%f'ﬁt
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SERT Vs, Yasundra Forest & others

Offence by Companies: (1) Where an offence under this
Act has been cammitted by a company, avery Person who
at the time of offence was committed was in charge of.
and was responsibie 1o, the company for the conduct of
the business of the company, as well as the company.
shalf be deemed fo be guilty of the offence and shall be
hable to be proceeded against ang punished accordingly.”

14, Thus, the moot guestian is as 1o whether A2 to A were the
in charge of, and responsible to, the company accused for the conduct
af its business at the time when company accused had committed the
alleged offence. If A2 to A8 are found to be incharge of, and
responsible to, the compeny accused for the conduct of ds business, i
will be immaterial, if the name of the company accused had been
strugk off fram the record of Registrar of the Companies subsequenthy
To prove the guilt of accused persons with the and of Section 27 of the
Act, camplainant has to establish that A2 to AB were in<narge of and

responsibie (o, the company accused for the conduct of its business at

i
F
i
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H
&
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the time when company accused had committed the offence
purishable under the provisions of SEB| Act. Thus. mere fact that the
name of company accused had been struck off i the vear 2000 from
the record of Regqistrar of the Companes is not ¢rucial date to decice
the vicarious liability of AZ to AB in terms of Section 27 of the SEBI Act.

Thus, to my mind, the said contention s withow! any substance. hence
same is rejected.

15. Learned  counsel  appearing for the  accused

P T
e TR ——a
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SEBI Vs Vasuntey Forest & ofhers

astutely contended that since CIS Regulations were notified or
October 15, 1989, no offence was commitied prior to the year 1699, It
was further contended that since A2 to A8 were not the directors of the
company accused at the time when the present complaint nad oeen
filed by the SEBI, they cannot be held liable for the violabon cammitted
by the company accused. M was further conlended that as per the
complaint, AZ to AB were the promotersisponsars of the company
accused and there is no ioto of evidence to show that they were
holding any position in the company accused. It is was submitted that
AZ had resigned from the company accused on August 30, 1996, thus
argued that A3 cannot be held liable for the viciation if any, committed
by the company accused. in support of his comtention, learned
defence counsel relied upon the judgmerts reported  in
200814} JCC2707, 2008(4) 2717 and 157({2009) DLT 417

16. On the other hand. learned counsel appearing for SEBI
contended that the company accused had furnished the information
about its directors through its letter Ex. CW1/2 and as per the said
ietter, A2 1o AB ware the directors of the company accused ai the
relevant  time, thus it was  contended ‘that being  the
directars/prometers. they were in charge of, and respaonsibie to, the
the company accused for the conduct of its business

17. It is undisputed facl that company accused was incorporated
in the year 1988, Company accused in s letter dated January 4.
1958 exhibited as Ex CW1/Z intimated the SEBI that company
accused had raised funds to the tune of T 40,77 580- and also

Z

OO M 175700 Fagene wul 21




YEB1 Vs Vasundra Forest 8 utliers

supplied the brochure of the schemes (o the SEBI.  Since, company
accused was incommorated only in the year 1596 and the said leter
was sent by the company accused to the SEBI on January 14, 1998, it
rmeans that company accused had mobilized tha said funds during the
period 1886-19GE.

18. Now guestion arises as o whether company accused had
viclated any provision of the SEBI Act at the time of mobilizing the

said amount as it is undisputed fact that |5 Regulations were notified

in Qctober 1994

19. Section 1Z(1B} was insered in the Act in the yaear 1995, By
virtue of Section 12{1B) of SEBI Act, no person rould sponsor or
cause to be sponsored of carry on or caused to be carried on any
venture capital funds or coflective inwestment schemes including
mutual funds, unless he obtains a certificate of registration from the
Board in accordance with the requlations. Admittedly, when the
scheme was launched by the company accused during the peripd
1596-88, company accused had nat obtained any registration from the
Board, thus company accused had violaied the provisions of Section
12{1B) In the year 1996-98 iself by mobilizing funds threugh CIS
without obtaining certificate  of  registration- from  the SEBI

20, Admittedly, Regulations were notified in Qctober 1899 only
and there was no regulation during the year 1996-98 when company
accused had mobilized funds through various C15. Cn the said basis,
leamed defence counsel argued that company accused cuw

-
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SEBRT VS, Vasundry Forest & others

ontain any certificate of registraticn from SEBI 0 terms of Secion
12{18) of the Act. This guestion was Jdeaft with by Allahabad High
Court n case Paramount Bio-Tech Industries Limited Vs, Union of
fndia reported in 2003 INDLAW Ail 168, wherein it was ~&ld i1 para
g0~ .

ftis true that there were no Reguiations uplo
1283 and, hance, cenificate could not be granted under
Section 12(18). However, the provise to Sechon 12015;
permutfed onfy those persons who wera carrying on he
Susiness of calleclive investment schemae priar fo e
935 amencment iwhich came into force wiik effect from

23 January, 1985} to continue to aperats it Reguiations

were framed. Paittioner No. 1 was Incorporatec i 18995
(vide paragraph 7 1o the writ pefition) and, hance, it was
abwviously nof carrying on the said business bafora 25
Januarny 1985 Aence o couldd not get the benehf of the
orovis0 bo Secton 12018, I follows that the Susiness of
collective investment scheme, whick if was ooing. was
whally ilegal. The leffer of the SEBI (o the peftioner
cated 27 February, 1888 {wide Annexure 4 to tha wnt
pelition) was thus induwigent to the petiticrier. In fact by
that letter, iha SEBY fook a lanient view by penmithing the

pelitiongr lo operate after getting rafing from a credit

agency in fact, even this concession cowd ot have
Leen granfed by the SEB! as the proviso o sechon
12018) does nof apply to the celifioner for ike reasons

gven abcve. The SEGN should in fact nave ‘folally

S A
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SEBE Vs, Vasundra Foresl & orhers

[ S

prohibited the petitioner from doing the busness of
colfective investment scheme and shouwld have directed
prosecution of the pefitioner and its officials under
Secticnr 24 read with section 27 of the SEBI Act”

[T R TP T

L

21. From the above judgment, it becomes clear that merely there
was no regulation in the year 1996-1988 was not an excuse for the
company accused for not obtaining registration of a certificata. Since

company accused had not obtaned any certficate of registration

durng the peniod 1996-98 when it mebilized funds tnrough various
C1G, company accused had violated the provisions of Sechon 12 (1B
af the SEBI Act

1
:
;
.
i
1
g

22, It is alsc undisputed fact that CIS regulations were notfied

on October 15, 1992 Az per Regulation 5(1), any person whe was
immediately prior to the commencament of these Hegulations was

e

operating any schems, shall make an application to the Board for the
grant of cerificate within two months from the date of reguilations.
Admittedly, company accused had not made an application

accordance with regulation 5 of the CIS Regulatich According to

= TR R E—— — L M

Regulation 73, if the company failled to make any such application.
company shall wind up the existing scheme and send the information:
to the SEBI relating to the scheme and the amount repayable to each
investor and the manner in which amount is determined and was
returned to the investor ang shall also file winding up and repayment
report with the SEBI on the prescribed format Admittedly, the

company accused had not complied with the provisions of Requlation

CL N el Tage ue. 12 el 21




SEBI vs. Vasundra Forest & others

/3 of the CIS Reguiations. thus company accused had not only
vidlated Regulation 5 out alse viclated Reqguiation 73 of the £1S which

amounts wviolation f Section 2471 of the Act

23, From the ongoing discussion, it becomes clear thar company
accused had wiolated Section 22 {(1B) of the SEBI Act as well as
regulation 3 & 73 of the €IS Regulation, Thus, company accused is
guilty for the offence punishable under Section 24 (1) of the SEB! Act

24, In its complaint, SEBI had prosecuted A2 10 A8 alleging that
they were directors/persons in charge of, and responsible to, the
company accused. To prove this fact, SEEI had relied upon the lettar
exhibited as Ex. CW1/2. sent by the company accused pursuant Lo the
press release dated December 18, 1897 issued by the SEBI. Perusal
of the said |eter reveals thal company accused had furnished the list
of promoters/sponsors to the SEB| stating that A2 o AS were the
promoters /sponsars. From the sajd letter, it1s not clear whether A2 o
A3 were the promoters/sponsors of the company or they were
promoters fsponsors of the schemes launchec by the company
accused. Dunng the course of arguments, learned counsel for
complainant submitted that A2 A8 were the promoters of rhe
company accused as well as spensors of the schemes.  However,
during the trial, complainant has failed to produce any evidence
whatsoever 10 establish that A2 1o A8, whose names are mentioned in
Ex. CWI1/2 were the sponsors of the said schemes To rope the
accused persons for the wviclations commited by the company
accused with the ad of Section 2¥ of the Act, SEBI has o prove th

o
s -
©
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SEBI Vs, Vasundra Forest & olhers

AZ to AB were the persons in-charge of and responsible to, the
company accused for the conduct of its business at the time of
committing the alleged offence. CW1 in his examination-in-chief
deposed that AZ 10 AR were the promotersisponsors. He admitted that
Ad and AS were not the directars of the company accused He further
deposed that he i1s not sure whether A7 and AB were the directors of
the company accused ar they were in charge of, and respnnsd;;le 10,
the company accused for the conduct of its business. Simiarly, CWw?2
in her deposition, admitted that A4, AL, AT and A8 were not the
directors of the company accused but they were  merely
promotersisponsars of the company accused, SEBE has filed the
Memorandum and Articles of Association of the company accused and
as per Ihe said document, said accused persons namely Ad, A5, A7
ang Ag were not the directars of the company accesed. Their name is
mentioned therein being the subscribers of the equity shares of the
company accused. Thus. it becomes clear that A4, A5, A7 and AB
were the promoters of the company accused and they were not
hoiding any position in the company accused. Since, they were not
holding any position 1n the company accused, it cannot be sad that
they were in-charge of. and résponsible to. the company accused for
the conduct of its business. Thus, they cannot be held vicaricuesiy
liable with the aid of Section 27 of the Act. for the violations committed
by the company accused.

25, As per Memorandum and Asticles of Associaton ol the

company accused, A2 M3, Nidhi Chopra and A3 Mr. Umesh Chopra
were the first directors of the company accused. Ms. Sanjay Kapoor

was also one of the directors of the company accused but as %
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SEBI ¥, YVayunidrd Forest & athers

memo of parties Ms. Nidhi Chopra 1s the wife of Samay Kapoor. Thus.

brs. Sanjay Kapoor is none else but A2

26. Learned defence counsel appeanng for the accused persons

ook the plea that A3 Mr Umesh Chopra had resigned from the Bdard
of Directors on August 30, 1996, |n his statemeant recoraed under
Section 313 Cr.PC., A3 Mr. Umesh Chopra had not taken any such
piza. Though in his statement recorded under Section 313 CrP.C | A2
Mr. Umesh Chopra stated lhat he would lead evidence to prove his
mnocence yat he failed to lead any evidence in his defence. En othe
words there is no icta of evidence on recerd o show ihat AZ hag

resigrnad fram the company accused on August 30, 1956

27, As per Memorandum and Artictes of Assooation of the
company accused. A2 Ms. Nidhi Chapra was not enly the first director
of the company accused but also Managing Director-cum-Chairperson
of the company accused. Though 1| was conmtended that Ms. Nidhi
Chopra had alsc resigned from the comparty accusad. yel no such
plea was taken in the statement recorded under Section 313 Cr.P.C.
nar any evidence produced on recerd during the tral, Thus, in the
absence of any evidence on record, the ﬂnntenﬁ&:n does not inspire

any confidence.

28. Thus. it becomes clear that AZ Ms. Nidhi Chopra ang A3 Mr

Umesh Chopra were the first directors of the company accused and
AZ was also the Managing Director-cum-Chairperson of the company

accused. = o
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29, AB is Mr. Sanjay Kapoor. Though complainant case is that
he was one of the directors of the company accused, but his name is
not mentioned in the list of first dirgctors as mentioned therein in the
Memorandum and Articles of Association of the company accused.
However, his name is mentioned as ong of the subscnbers. CWY N
his cross examination, deposed that A was one of the directors Jn the
yvear 1896, But SEBI failed to produce any document in this regard. In
the absence of any document, the deposition of CW1 to that extent
does not inspire any confidence. However, SEBI had filed a letter
dated January 14, 1998 which was sent by the company accusec
purseant ta the press release dated Cecember 18, 1997 issued by the
SEBI and the said letter was signed by A6 on behalf of the company
accused being Zonal Manager. Though dunng the course of
arguments, an atempt was made 10 show thar the said letter was not
signed by A8, yet no evidence was adoduced Py the accused to show
that it does not bear the signatures of AS. In his statement recorded
under Section 313 CrR.C., AG did not take any plea that the letter Ex.
CW1iZ does not bear his signatures. Admittediy, SEBI is a government
grganmization, thus it is sefdom to believe that SEB| would fabricate the
letter Ex. CW1/2. Thus, (o my mind it becomes crystal clear that AB
Mr. Sanjay Kapoor was 2Zonal Manager in the company accused as
well as one of the promoters of the company accused. To rope A6 with
the aid of Section 27 of the SEBI Act, SEBI has o establish that the Ab
was also in-charge of, and responsible to, the company accused for
the conduct of its business at the time of alleged offence. Under
proviso o Section 27 (1) of the SEB! Act, onus is shifted upon AB to
show that company accused had committed the offence without his

knowledge or that he (AB) had exercised all due diligence to
e A
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HEBL Vs vaswiwira Forest K others

prevent the commission of such offence. Being the Zonal Manager of
the company accused. A6 was one of the persons who was in-charge
of, and responsible 10, e company accusea when company accuses
had mobilised funds in violations of provision of Sacuon 12 118} of the

AT

30, Coming w the judgments reliva upon by the learmed cefenne
counsel for accuseq persons. Judgments litke as Jagdish Sharad
Aggarnwval V8 SEBf and Kanehan Aggarwal VS SERI Reported in
2008 (4] JCC 2704 and 2008 (4) JOC 2717 respectively were w tact
passed in one case where Mis Yozna Agro Forestry Ltd. had mohilised

fungs in viglations of the provisions of SEB! Acl 1In both the said

judgments the proceedings dus pefmtioner were guashed on the
ground that the petitioner hat resigned from the Beard of Directors of
tha comparny aceused in year 1998 whereas the cause of acton ta file
the complaint had ansen m the year 20021 and the complaint was filed
In the year 2002, On the basis of sad judgments lemed counse!
dappeaning for accused persons contenaed thai in the instant case alsn
A2 and A2 had resigned from the Board of Directors of the COMPAny
accused much prior to filing of the present complaint or much prior 1o
the year 2001 when e cause of action had arises first tme in favour

ol ZEBI to file the complaint against the accused persons

31. Admittedly, in the instant case, the directions were 1ssued
by the Chairman of the SEBlI un December 07, 2000 and ihe
complaint was filed in the court oenly on December 21, 2002, The;,;;
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SER1 Vs, Vasundra Forest & athers

questinn arises as 10 when cause of action arose in favour of SEBI o

file the complaint against the accused persons.

32. As already discussed, the company accused was
incorporacted in the year 1936, thus in rerms of Section 12 (1B) af the
Act, company accused was not supposed to mobilise any fund through
CIS unless comparny accused had obtained a certificate of registraticon
from the SEBI. Admittecly the company accused hao not obramed anv
certificate of registration in terms of Secuon 12 (18) of the Act. Under
frovise W Section 12 (1B) of Act, relaxaton has been provided 1o
COMPAanes 1o continue with the existing schemes, if any, tll the ume
SEEI notified the reguiations n tenms of the provisions of the SEB;
Act  However, thar relaxation was applicable only 10 those companies
which were operaing the schemes prior io the msertion of Section 12
{1B) inthe Act. Since. Section 12 {1B) was insered in the Act on
January 25, 1995 1t means that the schemes which were in existence
rriar to that dae were entitled 1@ be continued Gl the notification of
Regulations. Since in the instant case, the company was incorporated
only in the year 1986, company accused was not entitied to seek
relaxation as provided under the prowiso to Section 12 {1B} of the Act.
Mere fact thar SEB] had extended the benefit 1o the company accused
1 conunue with the schemes after complying with the provisions i
C15 Regulations does net mean that they had no liability when the
company accused had mobilized the funds in violations of provision of
SEB: Act. The said proposition of law has been discussed in detailad
in paramount case (supra). Thus, to my mind both the saig

judgments are not helphul o the accused persons. . e
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33. Now to the case tieq Rashima Verma Vs SEBI reported in
I57 (2009) DLT 417, 1 am of the opinion that the said judgment is also
nat helpiul o the A2, AZ anc A6 In the said case. the proceecing qudl
petitioner was ouashed on the grounds inter-aba that his name was
mentioned as one of the subscnbers in Memarandum and Artigles ¢f
Association of the company accused ang his name cic fot appear in
the list of Managing Director and Directors appomted as per the
Atlicles of Association of the company accused wheieds nn he
tontary. in the instant case. name of A2 ang A3 ts appeanng in the
Memorandum ang Articles of Association of the company accused as
first directors and AZ was the Managing Director-cum-Chawperson of
the company accusea. Thus. it cannor be said that they were not the
persons in charge of, and respgonsible 1o, the company accused 1or the
conduct of ts business,  Similarly, 48 was Zonal Manager of the
COmpany accused ai the relevant ime ang being the Zonal Manager.
he was alsoin charge of, ang responsible 13, the eompany accusoed o

conduct the business of the company accused.

34. As alreagy discussed. in the INslam case cOMpany accuser
hat viplated the provisions of Sechion 12 (18] of the Act at the time of
mobilising  fenas through various CIS schemes daunched by the
company accused aunng the period 1996-1908, Meedless m say that
the Individual director was not competent to mobiise funds on behalf
of the company accused To mobilize fund from public 12 a collective
decision of the Board of Directors of the company accusec, thus the

persons who were directors of the company accused at the releuani;;
5 i
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SEE1 Vs, vasundra Forest & otliers

lime or the persons who were looking after the affairs of the company
accused being occupying substantial post in the company accused
such as A6 were in-charge of and responsible 1o the company
accused for the conduct of its business. Since A8 was one of the
promoters of the company accused, it cannot he said that he was
mergly one of the employess of the company accused. Being ope of
promoters. he had interest in the schemes launched by the camparny
accused. Being the Zonal Manager. it was hiz duty to ensure that
company should not have viglated any provisions of law at the fime ol
mobilising funds, During wial, he faled to establish thal he had no
knowtedge of the act of the company accused, which Is otherwise not
helievable, thus | am of the opinion that he is also liable for the
violations committed by the company accused in terms of Secton 27
of the SEBI Acr.

35, Fondering over the ongoing discussion, | am of the considered
opinion that complainant has succeeded to prove that COMpP&Ery
accused (Al) had mobilized funds in viclation of Section 12 {1B) of the
SEB! Act and also violated Regulation 5 & Regulation 73 of CIS
Reguations which is punishable under Section 24 (1} of the SEB Act.
Complainant has also succeeded 10 prove that A2 and A3 being the
directors of company accused (Al} and A6 being the Zonal Manager
of the company accused. were in-charge of, and responsible to. the
company accused for the conduct of its business ar the time of
committing the above violations. thus in terms of Section 27 of tha Act,

they are also hiable for the above violations. Accordingly, | herety hold

them je. A2 Ms. Nidhi Chopra, A3 Mr. Umesh Chopra and A "'.L/
%
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Sanjay kapoor guilty for the offence purishable vnder Section 24 (1)
read with section 27 of the SEBI Act. However: complainant has failed
to prove the guilt of A4, AS. AT and AB beyond ﬁ?\e shadow of all

reasonable doubts. thus. | hereby acqui

Announced in the open Court

on this 6" day of February 2012 [PAWAN
ADDITIONAL SESSIONS JUDGE-01

e CEMTRAL/THC/DELH!
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Item No. 8
CC No. 11110

15.02.2012

Present: Ms. Priyana Tyagi, Advocate, Counsel for the SEBI along
with Ms. Sharika K.G, AGM of SEBI
Convict no. 1 (Nidhi Chopra) and canvict no, 3 {Sanjay Kapoor)
are in person with counsel Sh. I. L. Kapoor, Advocate
Convict no. 2 Umesh Chopra in person with counsel Sh, P. 5.
Singhal, Advocate
Mame of the accused No, 1 had already been struck off.

Arguments heard on the point of sentence.

Vide separate order on the point of sentence, convict no. 2 & 3
are sentenced for rigorous imprisonment for a period of six months and also
burdened with a fine of ¥ 4 lac each in default convict no. 2 and 3 shall
under go simple imprisonment for a period of three months for the offence
punishable under Section 24{1) of the SEB} Act. Convict no. 1 Nidhi Chopra
i5 burdened with a fine of T 450 lac for the offence punishable unater
Section 24{1) of the SEB| Act.

Compensalion from the fine amount, if realised, is aiso awarded to
the investors under Section 357 of the Code of Criminat Procedurs as per the
conditions referred to in the order on the point of sentence.

Copy of judgment along with order on the point of sentence be given
i the convictsitheir counsel free of cost.

Learned defence counsel on behaif of convict Umesh Chopra
moves an application under Section 389 Cr.P.C for suspension of sentence
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on the grounds inter-alia that convict has deposited the amount of fing of Bs.
4 lac and was on bail during rriai. Considering the submission of learned
defence counsel, sentence of imprisonment is suspended tll 31.3.2012 on
furnishing a personal bond in the sum of T 10,0004 with one surety in the like
amount. Bail bond furnished and same is accepted. Original FOIR be kept in
file,

Learned counsel appeanng for convict Nidhi Chopra & Pahi Kapoor
requesting to permit the convict to deposit the halance fing amount of 7 2.50
lac. Since the convict has deposited T 2 lac towards the fine amoun!l. convict
Nidhi Chopra @ Palvi Kapoor is permitted to deposit the balance amount o
fine i.e. T 2.50 lac within 30 days from today. Application stands disposed of

Since, convict Sanjay Kapeor has not paid the, fine nor any application
15 movead, he be sent 1o jail.
File be consigned to record room.,
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on the grounds inter-alia that convict has deposited the amount of fine of Rs.
4 fge amd was on bail during trial. Considering the submission of learned
defence counsel, sentznce of imprisonment is suspended till 31.3.2012 on
furnishing a personal bond in the sum of T 10,000/ with one surety in the like
amount. 8ail bond furnished and same is accepted. Original FDR be kept in
file.

Learnad counsel appearing for convict Nidhi Chopra @& Palvi Kapoor
requesting to permit the convict to depesit the halance fine amount ol © 2.50
iac. Since the convict has deposited ¥ 2 lac towards the fing amount, convict
Nidhi Chopra @ Palvi Kapoor is permitted to deposit the balance amount of
fine i.e. T 2.50 lac within 30 days from today. Application stands disposed of

Since, convict Sanjay kKapoor has not paid the fing nor any application
is moved, he be sent to jail.
File be consigned to record room.

a WA
[PAWAN KU JAIM]
ASJ-0IMENTRAL/DELHI

15.02.2012.
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on the grounds inter-alia that convict has deposited the amount of fine of Rs.
4 jge amd was on bail during triat. Considering the submission of learned
defence counsel, sentence of imprisonment is suspended till 31.3.2012 on
furnishing a personal bond in the sum of T 10,000/ with one surety in the like
amount. 8ail bond furnished and same is accepted. Qriginal FOR be kept in
file.

Learnad counsel appearing for convict Nidhi Chopra @& Palvi Kapoor
requesting to permit the convict 1o depesit the halance fine amount ol € 2.50
iac. Since the convict has deposited ¥ 2 lac towards the fing amount, convict
Nidhi Chopra & Palvi Kapoor is permitted to deposit the balance amount of
fine i.e. T 2.50 lac within 30 days from today. Application stands disposed of

Since, convict Sanjay kKapoor has not paid the fing nor any application
is moved, he be sent to jail.
File be consigned to record room.

a WA
[PAWAN KU JAIM]
ASJ-0ICENTRAL/DELHI

15.02.2012.

Pl PEEEELL" Ll

Tl T oL "mas o m .

' " e e pll g

e



IN THE COURT OF SH. PAWAN KUMAR JAIN,
ADDITIONAL SESSIONS JUDGE-D1{CENTRAL):DELHI

Complaint Case No, 11 of 2010
ID No: 02401R01462020402

SECURITIES AND EXCHANGE BCARD OF IMDIA, a statutory body
gstablished under the provisions of Securties and Exchange Board of
India Act, 1992, having its Head office at Mittal Court, B-Wing, 224
Nariran Point, Murnbai- 40 021 represented by Assti. General Manager
Ms. Versha Aggarwal.

Versus

1. Smi. Nidhi Chopra
wio Sanjay Kapoor
Cecupation Directar of the Accused no.1
Rio 548 MIG Fars, Urban Estate,
Phagwara. District Kapoorthala, Punab.

........ Convict no.l

2. Sh. Umesh Chopra

Sio Late Sh. 5. 5. Chopra,
Cecupation Cirector of the Accused no. 1
Rfo BGB Sector 38-A Chandigarh

cnraae LOMAHCT 0.2
3. 5h. Sanjay Kapoor,
Sfo Sh. S. P Kapoor
Cccupaton Director of the Accused no.l
Rfo 308, Model Town, Ampafa
eeeeONVICT NGOV
‘\?'ll"l -
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Present: Sh. Ashish Aggarwal, Advocate, Counsel for SEBI.
Sh. P.5.Singhal & Sh. L.L . Kapoor, Advocates for all

ORDER ON ]

1.

guilty for the offence punishable under Section 24(1) read with Section
27 of the SEBI Act.

Chopra submits that he is a man of 40 years of age and having no

COnvVicts

Vide separate judgment dated February §, 2012 AZ Ms Nighi
Chopra. A3 Umesh Chopra and A6 Sanjay Kapoor have been held

Learned counsel appearing for the convict ne.2 Umesh

'HE POINT OF SENTENCE: .

criminal antecedents and is the sole bread eamer of his family having

two school going daughters and has ailing and widow maother

It s

further submitted that SEBI has not received any complaint from any

investor, which shows that company accused had refunded the

amount 0 the investors before the name of company accused had

struck off from the record of ROC.

Learned counsel for convict no, 1 Ms. Nidhi Chopra & convict

no. 3 Sanjay Kapoor submits that both are husband and wife and

convict no, 1 Ms. Nidhi Chopra is working in a private school whereas

convict ng. 3 Sanjay Kapoor is running some shop and they are the

bread earnar of their family having school| going children and there is

ng previous crimingl involvernant. it is further submitted that company

CC Mo, t1/10

- Llapying
A BT iy

‘e

L
Ve

Mape no. 2ol 3

PRI G

TTESTED — -

S

1

= A m 1

s S Bt T S == K

i e = -




SEBI Vs, Yasundra Forest & others

accused had refunded the amount 1o the investors otharwise name of
-~ company accused would not be struck off from the record of ROC,

4, Per contra learned counsel appearing for SEB| requests for
the maximum punishment on the grounds inter-alia that company
accused had mobilized the funds to the wne of atove ¥ 40 lac. anct fill
date, company accused had not refunded the amount o the investors,

5. I have heard Counsel for both parties, perused the record
carefully and gave my thoughtful consideration (o their sLbmissions.

B, AS per evidence adduced by the parties, company accused
hag mobilized funds to the tune of T 4077580/ in violaton of
provisions of SEB| Act and during rial, convicts failed to produce any
evidence on record to show that company accused had refunded the
amount to the investors. Mere fact that investors had not made any
compiaint to the SEBI! is not & ground to draw a presumption that
company accused had refunded the amount to the investors. Since,
the defence is taken by the convicts that company accused bhad
refunded the amount t the Investors, onus Wwas uvpon the convicls to
establish that the said amount had been refunded (o the investors but
they falled to discharge the anus, even company ascused had not filed
WRR till date.

7. It is pertinent 1o mantion here that by way of amendment in
Act 59 of 2002, sentence of one year as mentionead under Section
24(1) of the SEBI Act has been enhanced to the extent of 10 years or
to fine o the extent of T 25 crove or both, This shows that legisliature

A
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has considered the violations of provisions of the SEBI Act guite
seripus. Neadless 1o say that ultimate victim of the wiolatons are
inrocent investors. In the instant case, company accused had neither
fited WRR till date nor paid the amount to the investors, Considering
the magnitude of the funds mobilized by the company accused and
the fact that till date, company accused had not refunded a single

. _ L
penny to the investors, | am of the opinion that convicts do not

deserve any leniency.

8.

sentenced 10
Accordingly, a lenient view is taken gua convict no. 1 Ms. Nidhi
Chopra. Accordingly, | hereby sentence comwvict no. 2 & 3 for rigorous
imarisonment for & period of six months and alse impose a fine of T4
lac each in default convict no. 2 and 3 shall under go simple
imprisonment for a period of three months for the offence punishable
unger Section 24(1) of the SEBI Act. Convict no. 1 Nidhi Chopra is
burdened with a fine of T 450 lac for the offence punishable Lnder

Section 24(1) of the SEB| Act,

9,

convicts are innocent investors, who invested their hard earned money
in the hope that they would get handsome return of their invesiment,
but in the hope of atiractive returns, they lost their actual investment.
Thus, justice demands that such investors should be compensated
from the said fine amount if realized, Accordingly, | hereby direci that
the said amount of fine, if realised shall be utilized to compensate the

investors proportionatcly under Section 357 of the Code of Criminal

CC Ma, 1110

Convict no. 1 & 3 are hushand and wife and if both be

imprisonment,

Since, the real victims of the offence committeéd by the

,1'-?
Wy * m “_JL"I- )
SEBI Vs. '\-’asundrh Fareat:

then their family will be disturbed.
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has considered the violations of provisions of the SEBI Act guite
serious. Neadless to say that ultimate victim of the violatons are
innocent investors. In the instant case, company accused had neither
fited WRR till date nor paid the amount to the investors, Considering
the magnitude of the funds mobilized by the company accused and
the fact that till date, company accused had not refunded a single

. _ L
penny to the investors, | am of the opinion that convicts do not

deserve any leniency.

8. Convict no. 1 & 3 are husband and wife and if both be
sentenced to imprisonment, then their family will be disturbed.
Accordingly, a lenient view is taken gua convict no. 1 Ms. Rdhi
Chopra. Accordingly, | hereby sentence comwict no. 2 & 3 for rigorous
imarisonment for & period of six months and alse impose a fine of T4
lac each in default convict no. 2 and 3 shall under go simple
imprisonment for a period of three months for the offence punishable
unger Section 24(1) of the SEBI Act. Convict no. 1 Nidhi Chopra is
burdened with a fine of T 450 lac for the offence punishable Lnder

Section 24(1) of the SEB| ACL,

9, Since, the real victims of the offence committed by the
convicts are innocent investors, who invested their hard earned money
in the hope that they would get handsome return of their invesiment,
but in the hope of atiractive returns, they lost their actual investment.

Thus, justice demands that such investors should be compensated

from the said fine amount if realized, Accordingly, | hereby dirgci that

the said amount of fine, if realised shall be utilized to compensate the

investors proportionatcly under Section 357 of the Code of Crimingl
C_==
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SEBI Vs. Vasta

notices through print media and other modes o find out the investors.
After verincation of documents of investors, SEBI shall submit a report
in the Court for réalization of the amount to the investors. If the total
amaunt to be paid to the investars is found more than the realised fing
amount, compensation shall be made propornionately to the Investors.
However, amount of compensation shall be released to the invesfors
oftly after the expiry of period of appeal or revision, or If any appeal or
revision is filed, then after the decision of such appeal or revision,

10. Copy of judgment along with order on the point of sentence

be given 1o the convicts/their counsel free of cost,

11. File be consigned 1o record room.

Announced in the apen Court
o011 this 15" day of February 2012
ADDITIONAL SESSIONS JUDGE-01

3> e CENTRAL/THC/DELHI
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