WTIM/SR/CIS/WROQ/ 109 / 12/2014

BEFORE THE SECURITIES AND EXCHANGE BOARD OF INDIA, MUMBAI
CORAM: S. RAMAN, WHOLE TIME MEMBER

ORDER

Undet Sections 11(1), 11(4) and 11B of the Secutities and Exchange Boatd of India Act,
1992 read with Regulation 65 of the Secutities and Exchange Board of India (Collective
Investment Schemes) Regulations, 1999 in frespect of M/s KMJ Land Developers India
Ltd. (PAN:AADCK4402G) and its Directors viz Mr. Santoshi Lal Rathore,
(PAN:AEXPR6319A), Ms. Kanchan Rajawat Kushwah (PAN: AKLPR9493H), Ms.
Nitmala Rathore (PAN: AEUPR2841G), Mr. Gopal Prasad Gupta, Mr. Dilip Jain, Mr.
Sunil Singh, Mrs. Mathuta Bai and Mr, Sunil Singh Kushwah.

1. Securities and Exchange Board of India (heteinafter teferred to as "SEBI") received a letter
dated September 21, 2012 from the Department of Financial Services, Ministry of Finance
enclosing an Order dated July 13, 2012 passed by the Hon’ble High Court of Madhya
Pradesh (Gwalior Bench), in the matter of Dbarmvir Singh and Anr. Vs, Union of India & Ors.
[Writ petition No. 3332 of 2010 (PIL)]. From the aforesaid ordet, it was observed that —

i The Petitionsrs therein bad filed a Public Interest Litigation (hereinafler referred to as "PIL")
againsé vaions companies inelnding M/s KMJ Land Developers India Ltd. (hereinafter
referred to as "KMJ Developers"), allyging that thonsands of persons of varions districls in
the State of Madhya Pradssh had been cheated by these companies, under the garb of various schemses,
which used to collect deposits from the persons with a promise fo pay the money back with bigher
return of interest from 15%-20%. ' |

ii, The Hon’ble High Court vide order dated July 5, 2011, directed the Central Burean of Investigation
(hereinafter referred to as "CBI") to, conduct the preliminary investigation regarding the aclivities of
such companies and file a Status Report. As per the aforesaid dire;rtiam of the Hon'ble Court, CBI
Jiled dts final “Status Report" before the Hon'ble Conrt on January 13, 2012, |

it The Hon'ble Conri, vide the said Order dated July 13, 2012, inter alia directed that copy of the
said Order be forwarded to the varions anthorities inclnding SEBI fo take appropriate action in

accordance with law.
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fv. The Hon'ble High Court, also advised the anthorities to consider the aforesaid Report filed by CBI

in respect of the activities of the companies including KMJ Developers.

2. As a matter of prcliminary enquity into the alleged mobilization of funds by KM]

Developers, SEBI, vide letter dated Novembet 22, 2012, inter alia sought the following -

information in relation to its business activities:

i

- i,

vii,

Memorandum and articles of Association (MoA and AoA) of KMJ Developers as filed
with the Registrar of Companies (RoC);

Details of the past and present directots of KMJ Developers including name, éddress,
PAN and contact details ( Email/fax/contact no);

Brochures pettaining to the schemes/plans which were made available to the public

by KMJ Developers;

. Copies of application forms that are requited to be submitted by investots to

patticipate in the schemes;

Sample copies of the registration letter and allotment letter issued to the investors

who subscribed to the schemes;

Sample copies of the agreement letter/contract required to be entered into by investor
under the schemes;

Details of the scheme- wise amount mobilized by KM] Developers till date alongwith
the number of investors under the schemes; '
Cettified copy of audited financial statements for the FYs 2009-10, 2010-11 and
2011-12;

Copy of income tax retutn filed by KM] Developers for the last three years;

Details of any other similar scheme(s), if any, floated by the company ot its group

/associates companies,

2.1 The aforesaid letter was, however returned undeliveted. Thereafter, SEBI issued another

letter dated July 23, 2013 to KM] Developers & its ditectors (past & present). KMJ
Developers, vide its repl ted September 2013 (submitted through an Advocat
Mr, Arvind umar Dwivedi} informed that their registered office had been sealed b

he Gwalior Administration, vide Qrder dated May 04, 2011 and their entire records

Page 2 of 21




)

~—’

i lice custody. T cre, hence unabl ide the requisite information

desired by SEBL

2.2 In view of this, SEBI, vide letters dated November 07, 2013 & December 02, 2013,
requested the Superintendent of Police- Gwalior to provide the aforesaid televant
materials/records (as sought by SEBI from KM] Developers vide letter dated
November 22, 2012). Later, an officet of SEBI petsonally visited the office of
Superintendent of Police- Gwaliot on December 19, 2013, who informed that the
records were in custody of the Collector, Thus, a letter dated December 19, 2013 was

personally handed over to the office of Collector, requesting to provide the relevant

matetials /records.

2.3 In the meanwhile, CBI, vide letter dated October 23, 2013, forwarded a copy of the
aforesaid "Svatws Report” filed by them before the Hon'ble High Court of Madhya
Pradesh, to SEBI. The impottant findings/obsetvations of the CBI in respect of ICM]

Developers were as under:

The company provides facilities to the customers to purchase land by paying
consideration and afler receiving money, company allots land to the customers. The
allotted land to the customers is agricultural land in which company engages itself

to develop the land through cultivation and scientific research and increase

productive capacity of the land,

According to the company, it is having pieces of land at Vijayawada, Gwalior,
Agra, Jhansi, Bhilwara, Durg, Varanasi, Kanpur, Morena and Itarsi. The company
possesses approximately 233 hectares of land as owner all over India which is
equivalent to 27,85,999.0134 sq. yds. The land at Gwalior measuring 64 hectares,
which is equivalent to 7,65,433.63 sq. yds. has been attached by Collector, Gwalior,

Since its inception in June 2008 there are a total of 4,11,904 customers of the

company till June 2011, Out of these, 60,072 are under lump sum payment plan and
3,51,832 are under regular installment plan. A total of 20,474 persons have been
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issued allotment letters allotting the lands at different places all over India. The
land allotted against this allotment is equivalent to 3,35,915.78 sq. yards. All the
ali_orment letters have been issued under lump sum payment plan and there has been
no allotment under regular installment plan as none of those customers have
completed the tenure/ have deposited the requisite amount for allotment, no sale

deeds have been execiited by the company with any of its customers.

o During the course of enquiry, it was revealed that in some cases the investors were
aware that the land will be purchased against their deposits while in other eases
they were under the impression that it was a simple investment policy. In cases
where the customers were aware of the purchasing of land, it was told to them that
they had the discretion either to take the land or the estimated realizable value at

the end of the agreement term.

2.4 Subsequent to this, SEBI made several attempts to obtain information/documents in
respect of the business activity of KM]J Developers from the Collectot, Gwaliot, vide
several letters and reminders dated Febtuary 07, 2014, fune 27, 2014, July 10, 2014 etc.

However, SEBI has not been able to obtain the requisite details, till date.

2.5 In the meanwhile, SEBI received a reference, vide letter Match 27, 2014, from Office of
Collector, Rajnandgaon, Chattisgarh requesting SEBI to examine the activities of three
companies including KM] Developets from perspective of ‘collective investment scheme’. A
file containing information/documents gathered against KMJ Developets, including
sample agreement, application form, Brochure, Registration Letter, etc. pertaining to the
“scheme offered by KM] Developers was also forwarded to SEBI from the Office of
Collector. It was observed that KMJ Developers vide its letter dated Match 12, 2014 to
the Collector, Rajnandgaon informed that their Rajnandgaon branch situated at Daga
Cement House, 1% Floot, Old Ganj Chowk, Lakholi Road, Rajnandgaon (C.G.) had

stopped doing any fresh business since December 2012.

2.6 As mentioned in Paragraph No. 2.1 above, KMJ Developers informed SEBI that they

were unable to submit the details asked for, as their office had been sealed by the
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Collector of Gwaliot, vide an order dated May 04, 2011. IHowever, this is not borne by

facts as detailed below:

a; As per MCA website, it was observed that auditor's report dated September 01, 2012 was filed by
RM]J Degelopers for financial year 2011-12. As per the andited batance sheet of KMJ Developers for
Jinancial year 2011-12, the company had taken T 81.60 Cr. as advance from customers against sale
of land units as on March 31, 2012. This fignre was T 6306 o as on March 31, 2011. The
conipany held land having value of T 29.33Cr. as on March 31, 2012 and 28.62Cr. as on March

31, 2011. The anditors cannot prepars the docnmenis in isolation, unless the managenient provides

the records.

b. SEBI also received a copy of "Registration Certificate” dated February 24, 2012 (with
No.025R00002843) issued by KM] Developers to an investor. Clearly the fund miobilization was
continning even after the order/ action of Collector of Gwalior in 2011.

2.7 SEBI, vide letter dated July 22, 2014 communicated the aforesaid obsetvations to KXM]
Developers. They were also advised to provide their comments in respect of the
"Registration Certificate” dated February 24, 2012 (mentioned in item No. ¢, above) alleged
to have been issued by KMJ Developets to an investor after the premises was sealed by
the Collector. SEBI, vide another letter dated July 23, 2014, advised KMJ Developers to
fuenish the requisite documents/information, latest by July 30, 2014. Copies of this

letter wete also sent to the directors of KM] Developets for compliance.

2.8 On July 29, 2014, SEBI received a letter from Mt. Santoshi Lal Rathore, director of the
company, whetein it was stated:
¢ The Managing Director of the company was teleased on bail in the case, FIR NO. 154/
2011 (Police Station Vishwavidyalaya, Gwalior) on June 23, 2014.
o The entire records of the company was seized.
» KM] Developers had not collected money after the order of Collector of Gwalior on

May 04, 2011.
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¢ Some disgruntled employees of the compény have issued fake registration certificate or

misused the same and have collected money without authority.

2.9 On August 06, 2014, SEBI received a fax from the Advocate of the company requesting
for additional one-week time to submit the reply. On August 19, 2014, SEBI received a

lettet from KM] Developets, enclosing the following documents:-

(2) Memorandum and Atticle of Association (MoA and AoA) of KMJ Developets,
(b) Details of past & present directors of the company,

(c) Copy of "Phamplet" pettaining the schemes made available to public,

(d) Sample copy of the Booklet containing the applicati.on fotm and agreement,

(€) Copy of allotment letter issued to an applicant who subsctibed to schemes,
(f) Copy of financial statements for 2009-10 to 2011-12.

(g) Copy of Income Tax return for the last three yeats.

291 KM]J Developers has, till date, failed to furnish the relevant information and
documents sought by SEBI, #i. the details of the scheme- wise amounts mobilized

by them along with the number of investors under the schemes, etc.

2.10 On October 21, 2014, SEBI received an anonymous complaint against KM] Developers
alleging snter alta, |

o "KM] Land Devslopers India Ltd. is still in aperation and is collecting huge amonnt of wongy in
their organization,

o _Another company registered as "Lokbit Bharti Credit Co-operative Society" [LHBCCS] #r the
stster concern of KMJ Land Developers India Lid, with registered addressA-10, Meera Bagh, New
Delbi. All the funds collscted is being transferred in LHBCCS as white money.

o Esweryday huge amount of money in crores is being transferred from KMJ 1o LHBCCS .and this
money is being collected by KMJ Land Developers India Ltd. "

3. 1 have carefully perused the aforesaid documents and material available on record such as,

correspondence exchanged between SEBI and KMJ Developers along with the documents

contained thetein; the submissions made by KMJ Developets; the copy of the Order dated
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July 13, 2012 passed by the Hon’ble High Coutt of Madhya Pradesh (Gwalior Bench), in the

mattet of Dharmir Singh and Anr. Vs, Union of India & Ors. [Writ petition No. 3332 of 2070
(PIL)], file containing documents/information forwarded by the Collectot, Rajnandgabn and
the observations made therein. The issue for determination in the instant matter is whether
the mobilization of funds by KMJ Developers is a ‘todtive invesiment scherss’ in accordance with

Section 11AA of the SEBI Act, 1992 (hereinafter refetred to as "SEBI Act").

3.1 On an examination of the aforesaid material available on record, it is prima faie observed

ii.

iii.

iv.

that:

'KM]J Land Developers India Ltd. (CIN: U70101MP2008PLC020823) was incotpotated
on June 26, 2008 and the registered office of the company is situated at 10, Forrune

Plaza, Shtimant Madhav Rao Scindia Road, City Centre, Gwalior, Madhya Pradesh-
474011.

The present directors of KM Developets are, Mt. Santoshi Lal Rathore, Mrs Nirmala
Rathote and Mrs. Kanchan Kushwah. Past ditectors are Mr. Gopal Prasad Gupta, Mr.
Dilip Jain, Mr. Sunil Singh, Mrs. Mathuta Bai and Mr. Sunil Singh Kushwah.

As per the memorandum of association of KM] Developers, main objects of the
Company are "fo erect, build, reparr, remodel, demolish, dsvalop, and improve houses, buildings......... 4o

carry own business as ownars, builders, colonigers, developers of residential, commercial and industrial

butlding, colonies ete,

It is observed from the "brochure” of KM] Developers, (forwarded by Collector,

Rajnandgaon, Chhattisgarh) that: -

a. KMJ Developers is engaged in the business of purchase/sale, development and
maintenance of agricultural land. KM] Developers collects money from the public
through its vatious payment plans for the scheme of "purchase/sak, development and

maintenance of agriculinral land", The plans are broadly divided into,
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V.

Lumip Sum payment plan and,

Regnlar Installment Plan.

b. The plans offered in "Lump Sum Payment Plan' were Plan No. 2 (24 month plan), Plan
No. 3 (36 month plan), Plan No. 4 (48 months plan), Plan 12 (60 months plan), Plan
~13 (72 months plan), Plan 14 (96 months plan), Plan 15 (120 months plan), Plan 16
(144 months plan) and Plan 17 (180 months plan).

c. Similarly, plans offered in "Regalar Installment Plan'' were Plan 202 (36 month plan),
Plan 203 (48 months plan), Plan 204 (66 months plan), Plan 205 (78 months plan),
Plan 206 (90 months plan), Plan 207 (120 months plan ) and Plan 208 (180 months

plan). A sample table of "Lump Sam Paymeni Plan" and "Regular Installment Plan” is

given below:-

- Month ear ) Plan

Unit® Consideration Value Estimated Realizable Value

50 ' 5,000 12,750

100 10,000 25,500

150 15,000 38,250

200 20,000 51,000

250 25,000 63,750

500 50,000 1,27,500

1000 1,00,000 2,55,000

208 -180 month (15 year) Plan

Univ¥ Consideration Installments Estimated

Value MLY QLY HLY YLY Realizable -
Value

180 18,000 100 290 570 1,130 47,000
360 36,000 200 580 1,140 2,260 94,000
540 54,000 300 870 1,710 3,390 1,41,000
720 72,000 400 1,160 2,280 4,520 1,388,000
900 90,000 500 1,450 2,850 5,650 2,35,000
1080 1,08,000 600 1,740 3,420 6,780 2,82,000
1260 1,26,000 700 2,030 3,990 7,910 3,29,000
1440 1,44,000 800 2,320 4,560 9,040 3.76,000
1620 1,62,000 900 2,610 5,130 10,170 4,23.000
1800 1,80,000 1,000 2,900 5,700 11,300 4,70,000

*1 unit is equal to 1 sq. ft.

The “customers’/ investors who ate intetested in the aforesaid scheme of KM] Developers
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ate made to execute an “Application i Agreement” with IKM]J Developets. The application
fotm & agreement to be submitted by the “austomer'/investor with the company is inn the
form of a booklet. The application form contains basic details of the applicant (like
name, addtess etc.), plan details (giving plan number, number of land units, terms of
plan, total consideration, lumpsum payment, tegular installment plan, mode of payment),
expected realizable value, application chatges, expiry date of agteement), etc. Following

ate noted in the sample " Agrvement” (Bookiez) (farnished by KMJ Developers vide its letter
dated August 19, 2014),

"WIHERFE AS KMJ is engaged in the business of real estate and Development and maintenance or
agriciltnre land and nndeveloped land at varions places.

WHERE AS KM]J organizes the sale of agricnlsural land of different sizgs, to prospective buyers and
undertakes the development and maintenance of the sams.

WHERE AS KMJ is in the provess of making arvangement s/ has made arrangenents for purchasing
[ procuring the land, forming pars of various plans lannched by KMJ with clear and marketable titles.

AND WHEREAS THE CUSTOMER has [ have requested KM to arrange for the sale of the

' said agricwltnral land [ undeveloped land ( hereinafler roferred as the said property ) in hisf ber{ their

Javour and to develop and maintain the same by 1endering various services in acordance with the said

Plan.

. ALLOTMENT /SAIE OF LAND UNIT

In the case of Lump Sum Payment plan(LPP the land shall be allotted in the name of enstomer after
receipt of full consideration amonnt with in a period of 365 days and in case of Regular Instalbwent
Plans (RIP) after having receipt of 60% of the considuration amount for the plos and charges. ......Since
fragmentation into swaller sixe of land unit(s) land may not be practicable, feasible or permissible under
the relevant revenne laws, the customer shall have the requisite share along with other allottses.

DEVELOPMENT AND MAINTENANCE

KMJ shall bave the right to develop and maintain the said property in consultation with experts, and

customer shatl ordinarsly interfire, with the method and mode of development and maintenance for the
said property including survey demarcation , foncing clearing cultivation planting and raising of crops trees
Plants saplings otc use of fortilizers pesticides irvigation barvesting and all other allied or incidental

CONSIDERATION
The customer shall pay in aggregate snm of Rs ( Rupees ondy) as per payment schedule of
Plan apted for by bim towards Consideration for the arquisition sak developryent and maintenance of the
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aforesaid propersy of KMJ and for such allied expenses as my be allocable apportion able or appropriable
to the said property.

POSSESSION

| e e KMYJ shall have first charge on said property on acconnt of its unpaid installments

ﬁr service | develapment charges and for other incidental expenses incirved by KM]. The said property
canniof, i any other mannsr be sold, Assigned, morigaged pledged or alicnated withont obtaining NO

DUES CERTIFICATE from KMJ.

Allotment of land shall be made aftsr recsiving payment in the case of Lumpsum Payment Plan within
365 days and in the case of Regwlar Installurent Payment after receiving 60% payment within 90 days.
Subject to foregoing, the land ownership would be ordinarily transferred in the name of Custorer within a
reasonable period afler allotment.

In case KMJ commits a breach of agreement by not albotting the said land nnit in favonr of applicant in
the manner agreed to , applicant shall be entitled fo ternsinate the agreement, in which event KMJ shall

refund the amonnts paid by Customer together with simple inlerest @ 12.5% per annunt from the date
of agreement,

SALE OF DEVELOPMENT PROPERTY

The custormer has the right fo retain or sell the said property, as he [ she may deem fit on expiry of the
tenire of this agreement. To facilitate easy lignidity, KMJ provides to customer (5) the marketing services
for sale of develaped plots. IN case the customer docides to avail of KMJ aforesaid servicss, hef she must
notify KM] to that effect at least 180 days before the expiry of the period of the agreessent. The sale can
be made only at the end of the tennre of this agreement at such price which may be mutually agreed

between the parties. ...

CUSTODY OF TITLE DEEDS

The title deeds pertaining to the sale of this property shall be kept in the safe custody of the trastee (5)
appointed by KMJ. oovvrvvonersinennnns The name and address of the trustee (5) shall be informed to the
CUSTOMER by the ketter of allotment. The CUSTOMER shall have the liberty to sersfy the title
deed al the office of trustse (5) during the normal working bours on any working day, after [furnishing a
Jormal written request within 15 days in advance.”

After exccuting the said agreement, KMJ Developers issues "Registration Certificate” to the

“customer’ finvestor acknowledging the receipt of the payment (umpsum or installment)

as per the plan opted by the “customers'/investors. The sample "Registration Certificats"
contains the following information,

e Details of the customer name/address and othet details,
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vii,

viii.

* Registration No. & date of commencement and Plan No. & tetm,

* Land unit(s) consideration,

® Detiodicity and Mode of payment,

e Details of "Assured realiqable Value" at the end of term and Date of Realizable
value at the end of term,

¢ Amount of instalment,

¢ Date of last instalment,

¢ Instalment due date.

Tt is obsetved that under "Lump Sum Payment Plan", the "customers”/investors atre generally
given "Allotment Letter” within 365 days. Under "Regwlar Installwent Payment Plan”,
“customers"/investors are given land allotment letters within 90 days on payment of 60%

of installments.

From the copy of an "Alotment Letter” dated February 01, 2011 issued to a
“eustomer”/investor (furnished by KM] Developers) in response to the application dated
Aptil 24, 2010, it is observed that the certificate mentions that a 200 sq. ft. land is allotted
at village Patharra, Tehsil-Bemetara, PO- Jebara, District-Durg, Chhattisgath against a
payment of ¥20,000/- made undet "Lump Sam Payment Plan". 1t is also noted that the said
allotment letter was issued after 9 months from the date of application and making the

payment under "Lump Sum Payment Plan". Following clauses ate noted in the said

" Alfotment Letter" issued by KM] Developers,

s However, KMJ LAND DEVELOPERS INDIA LIMITED resetves the right
to change the location of this allotment, and allot you alternate site at the

other place,

o The allotment and the subsequent conveyance of the land unit (5) fo you shall be only in conformity

with the terms and conditions of application and agreement executed by you. A sum of Rs.___ (
Rapees. only) by you to KMJ] LAND DEVELOPERS INDIA

LIMITED under cash down payment plan no. __has beon appropriated by KMJ LAND
DEVELOPERS INDIA LIMITED towards the cost which are to be met for procuring the
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said property and conveying to you developing the same planting the required saplings plants irees
crops ete. and other ancillary expenses incidental therefo. :

The sale deed in tespect of Iand units(s) allotted to you, shall be executed and
registered shortly. Where, however, transfor of such . land units of land is probibited by
luw or other wise not possible [ foasible practicable. KMJ LAND DEVELOPERS INDIA
LIMITED arrange for ransfer of title of the said land unit(s) in favonr of the customser in
Joint  holding with other like oustomer KMJ] LAND DE VELOPERS INDIA
LIMITEDshall execnts [procure execution of joint sale deed in favour of the satd customers
(including the customer) conveying the proportionate area of land nnis(s) to them. Where the title of
land nnit(s) is transferred to Customer in joint with other customers by means of joint sale
deod, the original sale deed shall be entrusted to custodial Services COMPARY..rnsssiresersrinieis

Any dispute or diffsrence whatsoever arising between the parties out of or relaiing to the consiruction
reaning scope operation or agresment or the validity or the broach thereof shall be referred o any
retired judicial officer who shall be appointed KMJ LAND DEVELOPERS INDIA
LIMITED as the sole arbiter and shall be sestled in awordance with arbitration and conciliation

1996 ouvviisens "

On analyzing the balance-sheet of KM] Developers, the following facts are observed:

A. Advances taken from customers ate as below :-
s As on March 31, 2009 is ¥3,96,36,340/-
e As on March 31, 2010 is ¥2,46,83,267 /-
e As on March 31, 2011 is ¥63,65,96,106/-
e As on March 31, 2012 is ¥81,60,59,765/-

From the above, it is evident that advances from customers had significantly increased
during 2011-12, ie ev;n after the Order dated May 04, 2011 of Collector, Gwalior.
This indicates that the contention put forth by KMJ Developers that it has stopped
collecting funds from the public after the Otder of the Collectot is not ttue. This is
further substantiﬁtcd by the "Registration Certificate" dated February 24, 2012 found to

have been issued by IKM] Developets to a "austomer'/investor.

B. Advances for land, paid by KM] Developers as below:-
e As on March 31, 2009- ¥37,72,370/-
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e As on Match 31, 2010-34,83,48,920/-
e As on Match 31, 2011-%15,51,20,013/-
e As on March 31, 2012-17,14,16,542/-

C. The cost of sales is as below: -

Cost of Sales (in T Cr.) As on March 31, | As on March 31, | As on March | As on March 31,
2009 2010 31, 2011 2012
Cost of land allotted 20,50,402.18 T 3,87,93,739.42 6,38,17,354.00 5,27,82,116.00
Land & 8Site Development 63,91,817.00 2,45,34,282.00 6,78,07,663.00 -
expense .
Commission 2,20,31,298.00 11,19,99.292.00 18,92,94,990.00 28,82,41,124.00
3,04,73,517.18 17,53,27313.42 | 32,00,20,007.00 34,10,23,240.00

D. The company held land having value of ¥ 29.33 Cr. as on March 31, 2012 and ¥

28.62 ct. as on March 31, 2011. The inventory of land is as below:-

Inventories (in T Cr.) As on March 31, | As on March 31, | As on March 31, | As on March 31,
2009 2010 2011 2012

Opening Stock 0 5,59,847.82 12,33,04,468.40. 28,62,93,655.00
Add: Land purchased during 26,10,250.00 16,15,38,360.00 22,68,06,541.00 5,98,10,775.00
the year

Less: Allotment made duting 20,50,402.18 3,87,93,739.42 6,38,17,354.00 5,27,82,116.00
the year

Closing Stock 5,59,847.82 12,33,04,468.40 28,62,93,655.40 29,33,22,314.00

From the above tables, the following noteworthy facts can be seen:

o 'The total advances taken from the customers by KM]J Developers, as on Match 31,

2012 is 81.60 Cr. and the amount expended as commission for promoting their

scheme as on March 31, 2012 is ¥28.82 Cr. (35.32%). This cleatly indicates that a

significant pottion of the amount collected from the customers/investors ate being

expended for commission.

o  As per the balance sheet as on Match 31, 2012, the main elements in the total "Cosz

of Sales” of the Company( ¥34.10 Cr), ate (1) Cost of Land, I5.28 Cr. (a mere

15.5%) and (2) Commission, ¥28.82 Cr. (an astounding 84.5%). In other wotds, the

commission paid is almost 5.5 times the cost of land.

x.  KM]J Developers in its "Pamphlet" stated that they provide an option for weaker section

of people to deal in real estate, which is done by pooling. It is informed that land is
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available at the addiesses mentioned below.

¢ Jhansi Road, District Gwalior, MP

e Kulait Kharia, District Gwaliot, MP

» Billethi Supawali, Mutat, District Gwalior, MP.

*  Sumer Pada, Mora, Gwalior, MP

e Mehtouli/ Goutra, District Motena, MP.

o Khaitagath, Bharatpur Road, Sarendi Chouraha, Disttict Agta, UP.
e Vabhra, District Durg, Chattishgath.

¢ Hurda, District Bhilwara, Rajasthan.

e Kasawar Raja, District Varanasi, Uttar Pradesh.

4. The aforementioned features of the so-called "Salke/purchase, development and maintenance of

agricnlinral land” offered by KMJ Developets have to be considered in light of Section 11AA
of the SEBI Act. The aforesaid Section 11AA, which provides for the conditions to

detetmine whether a scheme or arrangement is a “ollective investment scheme’, reads as follows:

(1) Any sehome or arrangement which satisfies the conditions referved to in subsection (2) or IHb-Section

(2A) shall be a collective investrent schenie.

Provided that any pooling of funds under any scheme or arrangement, which is not registered with the Board
or i not coversd under the exemplions from CLS swh-section (3), involving a corpus amonnt of one hundred

Crore rupses or more shall be deemed to be a collective investment scheme.

(2) Any scheme or arrangement made or offered by any person under which,

(i) the contributions, or payments made by the investors, by whatever narme called, are pookd and ntilized

solely for the purposes of the scheme or arrangement;
() the contributions or payments ars made to such scheme or ayrangement by the investors with a view fo

receive profils, incoms, produce or property, whether movable or immovable from such scheme or

arrangemont;
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() the property, contribution or invesiment forming part of schente or arrangement, whether identificable or

not, is managed on behalf of the investors;

(iv) the investors do not have day to day control over the management and operation of the scheme or

arrangement.”

4.1 In the context of the abovementioned Section 11AA of the SEBI Act, the “Scheme” offered

@

by KM]J Developets is examined as under:

The contributions, or payments made by the investors, by whatever name called,

are pooled and utilized solely for the putposes of the scheme or arrangement,

It is apparent from the scheme offered by KM] Developers as noted from the "brochure”,
" Application Form", sample "Registration Letter" that the company is collecting funds from
general public towards its scheme for the "sak/purchase, development and maintenance of
agricnltural land" through various plans as detailed in Patagraph No.3.1 (iv) above. It is
observed from the financial statements that funds received from investors are pooled
together as “Advance from customers against sale of land wnits”. It is important to note that no
plot/land is identified and dematcated at the stage whet an individual "eustomer”/investor
enters into the "Agrement” with KMJ] Developers or at the time of issuance of
"Registration Certificate” by KMJ Developers.

The " Agreement" executed by the "eustomer'/investor does not specify any time period
within which the land/plot is to be transfetred to the "wstomer”/investor by way of a sale
deed. As per the agreement, "in case of Lump Sum Payment Plan, the land shall be allotted [by
way of an allotment letter] #n he namie of customer after receipt of full consideration amonnt within a
period of 365 days and in ease of Regular Instalment Plan, after the receipt of 60% of the consideration
amonnt of the plot". The " Allotment Letter” states, "The sale deed in respect of land units(s) allotted
to yon, shall be executed and registered shortly”. The "Registration Certificate” issued to the
"sustomer" /investor does not indicate any specific patticulats of the land/plot forming part
of the scheme offered by KMJ Developers. An assuted amount (" Assured amount realizable af
the end of the term™"), which the "eustomer” /investor is entitled to at the end of the term is
mentioned in the said cettificate. From this, it is not clear, as to when the plot/land

would be transferred to the “customer” /investor (by way of a sale deed), even after the
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(i)

(i)

(iv)

receipt of full consideration amount in case of single installment plan. It is further noted
that even though the “Alotment Letter issucd by KM]J Developets contains the details of a
specific plot, as per the clauses mentioned in the "Adotment Letter’’, KM] Developers have
the right to change the location of the said land stated to have been allotted to the
investots and it can allot an altetnate site at some other place. This indicates that the so-

called "allotment of land" is mere ruse created to show that the company is doing land

transactions.

Hence, it is clear that the instant ‘seheme’ satisfies the first condition of "peoking o
A I8

contribution or payments”, stipulated in Section 11AA(2)(D) of the SEBI Act.

The contributions ot payments are made to such scheme or atrangement by the
investors with a view to receive profits, income, produce or property, whether

movable or immovable from such scheme or atrangement,

The "Registration Letter" issued to the "cwstomers”/investors indicate an Yassured amonnt
realizable at the end of the term”. From a copy of the "Registration Certificate’ issued by KM]
Developets to one of its investors, it is noted that an investor opting for "Plan RIP/202"
for a petiod of 3 yeats, whete the "Land Unit Consideration” is mentioned as ¥5000/-,
he/she has to pay an amount of I415/- per month, After the term period of 3 yeats, the
investor is entitled to an "assured realizable value” of 6, 250/- i.e. he/she is entitled to an
amount of T1250/- as profit/ return. In view of above, it is apparent that contributions
of the “customers”/investors (whether by installments or lump sum payment) ate made to
such scheme or arrangement with a view to receive the "asmwred realizable
valne"{ profit/return. I therefore, find that the instant scheme also satisfies the second

condition stipulated in Section 11AA(2)(ii) of the SEBI Act.

The property, conttibution or investment forming part of scheme or atrangement,
whether identifiable or not, is managed on behalf of the investors, and
The investors do not have day-to-day control over the management and operation

of the scheme or arrangement.

Following clauses in the "Apphiecation wim Agreement” indicate that contribution or

investment forming part of scheme or arrangement, whether identifiable ot not, is
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managed by KM] Developers, on behalf of the investors and the investors do not have
day-to-day control over the management and operation of the scheme or arrangement,

o "KMJ shall have the right to develop and maintain the said property in consultation with experts, and
customer shall not.ordinarily intsrfere, with the method and mode of development and maintenance of the
satd property.

o The customer shall pay in aggregate sum of Rs.....( Rupees ___ondy) as per payment schedule of Plan
opted for by him towards consideration for the acquisition sale development and maimtenanse for the
aforesaid property of KMJ and for such allied expenses as my be allocable apportionable or appropriable
to the said property.

o The said property cannod, in any other manner be sold, assigned, morigaged pledged or alienated withont

obtaining no dues certificats from KMJ".

The afotesaid clauses cleatly indicate that the property, contribution ot investment
forming part of the scheme, is managed solely by KMJ Developers on behalf of the
investors and the investors do not have day-to-day control over the management and
operation of the 'Scheme(s)/ P/aﬂ(,r)'..In view of the above, I find that the instant

'Scheme’/Plan satisfies the third and fourth conditions stipulated in Section 11AA(2) (iii) &
(iv) of the SEBI Act, 1992, |

. The aforesaid observations lead to the conclusion that the "scheme' of sale/pprchase

development and maintenance of agricultural land offered by KMJ Developers with an
intended promise of returns when considered in light of peculiar characteristics and features

of such scheme, as discussed in the preceding paragraphs, prima face satisfies all four

conditions specified in Section 11AA (2) of the SEBI Act. Therefore, I find that KM]
Developers is engaged in the fand mobilizing activity from public, which is in the natute of a

Collective investment scheme’ as defined in Section 11AA of the SEBI Act.

5.1 In this context, it is relevant to refer to the obsetvations of the Hon'ble Supreme Court of
India in the matter of P.G.F Limited & Ors. vs. UOI & Anr
(MANU/SC/0247/2013), wherein the Hon’ble Coutt had occasion to adjudge on a

scheme having features similar to the instant Scheme towatds “Sak/Purchase, development
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and mainienance of agriculinral land”, as a ‘collectivs invesiment scheme' under Section 11AA of the

SEBI Act. The Hon'ble Supteme Coutrt of India had observed that:

“A conspectsis consideration of the schemse of development of the land purchased by the customers at the
instance of the PGF Limited and the promised developruent under the agreement disclose that there was
wholesale uncertainty in the iransactions to the disadvantage of the investor concerned. .......PGFL
under the gise of sale and developrent of agricultural land in wnits of 150 sq. yards. i.e. 1350 sq. fi.

and s muliples offired to develop the land by planting plant, trees ete. and thereby the enstomers wers
assured of a high amonnt of appreciation in the value of the land after its development and attracted by
such anticipated appreciation in land value, which is nothing but a veturn to be acquired by the custoniers
after making the purchase of the land bassd on the development assured by the PGY Linitted, part with
thesr monies in the fond hope that such a promise wonld be fulfilled afier successful development of the bits
of land prrchased by themt, couveeeseivirasneinnns Apart from the sale consideration, which is hardly 1/ 3rd of
the amonnt collected from the customers, the remaining 2/ 3rd is pooled by the PG Limited for the so
called development/ improvement of the land sold in multiples of units to different customers. Such pooked
Junds and the unils of lands are part of such scheme/ arrangement under the guise of development of
L7 S I these circumstances, the conclusion of the Division Bench in holding that the nature of
aclivity of the PGF Limited under the guise of sale and development of agricultwral land did fall under
the definition of collective investment scheme under Section 2(ba) read along with Section 1144 of the
SEBI Aet was perfectly justified and bence, we do not find any flaw in the said conclusion. ...

6. In light of the aforesaid observations of the Hon'ble Supteme Coutt of India in the PGFL

Case, 1 find that the fund mobilizing activity of KMJ Developers, under the gatb of a real
estate business for the sale/putchase, development and maintenance of agticultural land falls

squately within the parameters of the concept of a ‘collective investment scheme’ as defined in

Section 11AA of the SEBI Act,

. In tetms of Section 12(1B) of the SEBI Act, "no person shail sponsor or canse to be sponsored or canse

to be carvied on a "collective investment scheme' unless he obtains a certificate of registration from the Board in
accordance with the regulations”. Regulation 3 of the SEBI (Collective Investment Schemes)
Regulations, 1999 (hereinafter refetred to as "CIS Regulations") provides that no person other
than a Collective Investment Management Company which has obtained a certificate under
the said regulations shall carry on ot sponsor ot launch a 'wlective investment scheme’. Therefore,
the launching/ floating/ sponsoting/causing to sponsor any ‘collectize investment schemie’ by any
'person’ without obtaining the certificate of registration in terms of the provisions of the CIS

Regulations is in contravention of Section 12(1B) of the SEBI Act and Regulation 3 of the
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CIS Regulations. In the instant case, KMJ Developets has launched ‘colleciive invesiment scheme'
without obtaining certificate of tegistration from SEBI, contravening the provisions of

section 12(1B) of the SEBI Act and Regulation 3 of the CIS Regulations.

. It is further noted that Mr. Santoshi Lal Rathore, Mts Nirmala Rathore and Mrs. Kanchan

Kushwah ate the present directors of KM] Developers and Mr. Gopal Prasad Gupta, Mr.
Dilip Jain, Me. Sunil Singh, Mrs. Mathura Bai and Mt. Sunil Singh Kushwah are the past
directors of KMJ Developers, The activity of illegal mobilization of funds by sponsoring or
causing to be sponsored or catrying on ot causing to carty on any collective investment
scheme by any person amounts to a fraudulent practice in terms of Regulation 4(2)(t) of SEBI |
(Prohibition of Fraudulent and Unfair Trade Practices relating to securities Market), 2003.
Considering the fact that no ptior registration was obtained by KMJ Developets in tes;pect of
the aforesaid activities in the nature of collective investment scheme, I am of the view that
KM]J Developers is illegally mobilizing funds from the public, which prima facie amounts to a
fraudulent practice in terms of Regulation 4(2) (t) of the SEBI (Prohibition of Fraudulent and

Unfait Trade Practice Relating to Securities Market) Regulations, 2003.

. It is further observed that KM] Developets, vide letter dated July 29, 2014 to SEBI (as

detailed in Paragraph No.2.8), contended that some disgruntled employees of KM]J
Developers had issued fake registration cettificate (ie the "Registration Certificate” dated
Febtuary 24, 2012, alleged to have been issued by KMJ Developers to an investot, forwarded
to them by SEBI vide letter dated July 22, 2014 for their comments) and misused KM]
Developets' name and collected money without authority. In this regatd, it is noted that KM]
Developers has not furnished a single document either to substantiate its contention that the
said "Registration Certificate" is fake ot to prove that the Company has stopped collecting fund
mobilization after the Otder of the Collector Gwalior. On the contrary, it is obsetved from
the balance sheet of KMJ Developers, as has been detailed in Paragraph No. 3.1(ix), that as
on Match 31, 2011, KMJ Developets collected an amount of apptox 363.66 Cr. and as on
March 31, 2012, the amount collected by KM] Developets has increased to ¥81.60 Cr. In
view of this, I am unable to accept the contention put forth by KM]J Developers that it has

stopped collecting funds from the public after the Order from Collector, Gwalior in May 04,
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2011. KMJ Developers failed to submit the relevant information/documents sought by SEBI
vz, details of the scheme wise amount mobilized by KM] Developers till date along with the
number of investors undet the scheme etc. It is also patticulatly disconcerting that IKM]
Developets has expended a significant amount out of the mobilized amount from the public
as "commission" ot promoting its "soheme”. The commission paid is almost 5.5 times the cost of
land (detailed in Paragraph No. 3.1(ix) at Page No. 13 above). Thete cannot be slightest doubt

in any one's mind as to the prejudicial way the scheme is run to the dettiment of investors.

10.Protecting the intetests of investors is the first and foremost mandate for SEBL Under the

citcumstances, SEBI has to take immediate steps to prevent activities of companies or entities
defrauding investors and damaging the ordetly development of the secutities market. In order
to ensure that XM] Developets and its ditectors/promotets do not collect further funds
under its schemes and to safeguard the assets/property acquired by KMJ Developets and its
promoters/directors from the funds of the investing public until full facts and matetials are
brought and final decision is taken in the matter, it becomes necessaty for SEBI to take
utgent preventive action by way of an intetim measure. In the light of the same, I find no

other alternative but to take recoutse through an intetim measure against IKM] Developers

and its promoters/ditectors.

11, In view of the above, I, in exercise of the powets conferred upon me under Section 11(4) and

11B of the SEBI Act, 1992 and Regulation 65 of CIS Regulations, hereby ditect KMJ Land
Developers India Ltd. (PAN:AADCKA4402G) and its Directors, . Mr. Santoshi Lal Rathore,
(PAN:AEXPR6319A), Ms. Kanchan Rajawat Kushwah (PAN: AKLPR9493H), Ms. Nirmala
Rathore (PAN: AEUPR2841G), Mr. Gopal Prasad Gupta, M. Dilip Jain, Mr. Sunil Singh,
Mrs. Mathura Bai, and Mr. Sunil Singh Kushwah:

a. not o collect any fresh moneys from investors from o5 existing scheme;

b. not to lannch any new scheme/ plan or float any new wmpanies/firm to raise fresh moneys;

¢ not to disposs of any of the properties or alienate the assets of the existing scheme;

d. not to divert any funds raised from public at large, kept in bank account(s) andf or in the custody of the

conpanyy
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e. to immediately submit the full inventory of the assets owned by KMJ Developers out of the amonnts
collected from the "enstomers”| investors nnder ifs existing sehemes; :

o to furnish all the information songht by SEBI, ineluding,

5 scheme wise fist of investors and their contact nambers and addresses,
i the details of amonnt mobifiged and refunded 1ill date,
i, PAN of past directors of KMJ Developers

12, The above directions shall take effect immediately and shall be in foxce until further orders.

13, The prima facie obsetvations contained in this Otder ate made on the basis of the material
available on record. This order is without prejudice to the right of SEBI to take any other
action that may be initiated against KMJ Land Developers India Ltd. and its

Ditectors/Promotets in accordance with law.

14, KMJ Land Developers India Ltd. and its abovementioned Directors shall, within 21 days
from the date of receipt of this Otder, file their teply, if any, to the prima facie observations
made herein. KM] Developers and its Directors may also indicate, in such reply, whether

they wish to avail an opportunity of petsonal hearing in the mattet.

Place: Mumbai
Date: December 09, 2014
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