C/SCA/14433/2008 CAV JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 14433 of 2008
With
SPECIAL CIVIL APPLICATION NO. 8208 of 2009
With
SPECIAL CIVIL APPLICATION NO. 14491 of 2008
With
CIVIL APPLICATION NO. 13982 of 2008
In
SPECIAL CIVIL APPLICATION NO. 14433 of 2008
With
CIVIL APPLICATION NO. 13983 of 2008
In
SPECIAL CIVIL APPLICATION NO. 14491 of 2008

With
SPECIAL CIVIL APPLICATION NO. 14492 of 2008
With
SPECIAL CIVIL APPLICATION NO. 14539 of 2008
With
SPECIAL CIVIL APPLICATION NO. 15195 of 2008
With
SPECIAL CIVIL APPLICATION NO. 15437 of 2008
With
SPECIAL CIVIL APPLICATION NO. 149 of 2009
With
SPECIAL CIVIL APPLICATION NO. 238 of 2009
With
SPECIAL CIVIL APPLICATION NO. 150 of 2009
With
SPECIAL CIVIL APPLICATION NO. 2513 of 2009
With
SPECIAL CIVIL APPLICATION NO. 17672 of 2011
With
SPECIAL CIVIL APPLICATION NO. 15719 of 2012
With
SPECIAL CIVIL APPLICATION NO. 15720 of 2012
With
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SPECIAL CIVIL APPLICATION NO. 3332 of 2014
With

SPECIAL CIVIL APPLICATION NO. 3336 of 2014
With

SPECIAL CIVIL APPLICATION NO. 3993 of 2014
With

SPECIAL CIVIL APPLICATION NO. 3331 of 2014
With

SPECIAL CIVIL APPLICATION NO. 3994 of 2014
With

SPECIAL CIVIL APPLICATION NO. 8697 of 2014
With

SPECIAL CIVIL APPLICATION NO. 7416 of 2014
With

SPECIAL CIVIL APPLICATION NO. 7418 of 2014
With

SPECIAL CIVIL APPLICATION NO. 16463 of 2014
With

SPECIAL CIVIL APPLICATION NO. 15435 of 2008
With

SPECIAL CIVIL APPLICATION NO. 15613 of 2008
With

SPECIAL CIVIL APPLICATION NO. 5471 of 2015

FOR APPROVAL AND SIGNATURE:

HONOURABLE THE ACTING CHIEF JUSTICE MR. JAYANT PATEL

and
HONOURABLE MR.JUSTICE N.V.ANJARIA

1 |Whether Reporters of Local Papers may be allowed Yes
to see the judgment ?

2 [To be referred to the Reporter or not ? Yes

3  |Whether their Lordships wish to see the fair copy of No
the judgment ?

Page 2 of 144

HC-NIC Page 2 of 144 Created On Wed Jan 27 11:36:01 IST 2016



C/SCA/14433/2008 CAV JUDGMENT

4  Whether this case involves a substantial question o No
law as to the interpretation of the Constitution o
India or any order made thereunder ?

KALYAN JANTA SAHAKARI BANK LTD....Petitioner(s)
Versus
STATE OF GUJARAT & 1....Respondent(s)

Appearance in SCA N0.14433/2008:

MR TUSHAR P HEMANI WITH MS VAIBHAVI PARIKH, ADVOCATE for the
Petitioner(s) No. 1

MS MEGHA JANI, ADVOCATE for the Petitioner(s) No. 1

Appearance in SCA N0.8208/2009 and SCA N0.14539/2008

MS AMRITA AJMERA for the Petitioner(s) No. 1- 2

Appearance in SCA N0s.14491/2008, 14492/2008 and 7416/2014
MR MR BHATT, LD. SR. ADVOCATE WITH MRS.MAUNA BHATT for the
Petitioner(s) No. 1

Appearance in SCA No0s.15195/2008, 15437/2008 and 3993/2014
MR MAULIN RAVAL WITH MS SHIVYA DESAI, ADVOCATE for the
Petitioner(s) No. 1

Appearance in SCA No0s.149/2009, 150/2009
MR BHARAT T RAO, ADVOCATE for the Petitioner(s) No. 1

Appearance in SCA N0.238/2009
MR ANIP A GANDHI, ADVOCATE for the Petitioner(s) No. 1

Appearance in SCA No0.2513/2009
MR SK PATEL, ADVOCATE for the Petitioner(s) No. 1

Appearance in SCA No0.17672/2011
MR BHARAT BHAVSAR, ADVOCATE for the petitioner(s) No. 1

Appearance in SCA N0s.15719/2012 and 15720/2012
MR AS ASTHAVADI, ADVOCATE for the Petitioner(s) No. 1 — 2

Appearance in SCA N0s.3332/2014 and 16463/2014
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MR VISHVAS K SHAH WITH MR MASOOM K SHAH, ADVOCATE for the
Petitioner(s) No. 1

Appearance in SCA No0.3336/2014
MR HARSH N PAREKH, ADVOCATE for the Petitioner(s) No. 1 — 3

Appearance in SCA No0.8697/2014
MR PRABHAKAR UPADYAY, ADVOCATE for the Petitioner(s) No. 1

Appearance in SCA No0s.15435/2008 and 15613/2008
MR DEVEN PARIKH, LD. SR. ADVOCATE WITH MR KUNAL NANAVATI FOR
NANAVATI ASSOCIATES, ADVOCATE for the Petitioner(s) No. 1

Appearance in SCA N0.5471/2015
MR DHAVAL D. VYAS, ADVOCATE for the Petitioner(s) No. 1 - 2

Appearance for Respondents in petitions

MR KAMAL TRIVEDI, LD. ADVOCATE GENERAL WITH MS S.K. VISHEN, LD.
AGP for the Respondent(s) No. 1

NOTICE SERVED for the Respondent(s) No. 1 - 2

MR MIHIR THAKORE, LD. SR. ADVOCATE WITH MR MIHIR JOSHI, LD. SR.
ADVOCATE WITH MR SN SOPARKAR, LD. SR. ADVOCATE WITH MR
SANDEEP SINGHI WITH MR PARTH CONTRACTOR WITH MR PRANJAL
BUCH, SINGHI & CO, ADVOCATE for the Respondent(s) No. 2

MS DHARMISHTA RAVAL, ADVOCATE for Respondent(s) SEBI

MR SHRIJIT PILLAI FOR TRIVEDI & GUPTA, Respondent(s) No. 5 in

SCA N0s.3993/2014 and 3994/2014

CORAM: HONOURABLE THE ACTING CHIEF JUSTICE MR.
JAYANT PATEL
and
HONOURABLE MR.JUSTICE N.V.ANJARIA

Date : 15/01/2016

CAV JUDGVENT
(PER : HONOURABLE MR JUSTI CE N. V. ANJARI A)

In the present batch of group of petitions,
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what is at stake is the l|egislative conpetence, and
therefore constitutional wvalidity of the Sardar
Sarovar Narmada N gam Limted (Confernent of Power to
Redeem Bonds) Act, 2008.

1.1 Passed by the (Qujarat Legi slature and
recei ved assent of the CGovernor on 29th March, 2008
the Act was brought into existence to confer power on
the Sardar Sarovar Narnmada N gam Limted-respondent
No.2 herein, to redeem premature the Deep D scount
Bonds i ssued by it.

2. As all the captioned petitions involve
common challenge, simlar facts and identical issues
as well as the prayers being on the sanme |ines, they
were heard together. Accordingly, they are being
finally decided sinultaneously by this comon
j udgnent .

2.1 The discussion hereinafter, for convenient
reference, is classified as per follow ng sub-heads

and t he correspondi ng paragraphs thereto.

Sub- headi ng Par agr aphs
Basi ¢ Chal |l enge and the Prayers 3to311
Representative Facts from main 3.2to 3.2.6

Petition

Conci se facts of Cognate Cases 3.3t0 3.4.3
conci sely stated

Conditions of the |Issue 3.5t0 3.5.8
Tripartite Agreenent 3.6 to 3.6.1
Rel ated Facts and Events 3.7to 3.7.3
Text of | npugned Legislation 3.8to0 3.8.1
Broad Facets of Contentions 4to04.1.1
Subm ssions on behalf of the 4.2 to0 4.2.1
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petitioners

Furt her subm ssi ons 4.3 to 4.4
Decisions relied on by the 4.5
petitioners

Subm ssions of the State 4.6 to 4.6.2

Decisions relied on behalf of 4.7 to 4.7.3
t he State CGover nnent

Subm ssions and Contentions on 4.8to0 4.8.1
behal f of respondent No. 2- SSNNL

Deci si ons Rel i ed on by 4.9t0 4.9.1
Respondent No. 2- SSNNL

Broad areas of consideration 5
Constitutional Provisions 6 to 6.1.5
Rel evant Entries 7to 7.4
Interpretative Principles for 8 to 8.7
Legislative Entries

}egislative field and i npugned 9to 9.5.1
aw

Pith and Substance of |npugned 10 to 10.11.1
Legi sl ati on

Repugnhancy and its Aspects 11 to 11.8
The Concept of Cccupied Field 12 to 12. 7

| mpugned Law and Centra

Legi sl ati ons

(1) Securities Contract Act 13 to 13.3
Vi s-a-vis | npugned Law

(1) SEBI Act Vis-a-vis 14 to 14.2
| mpugned Law

(iii1) Indian Conpanies Act vis- 15 to 15.2
a-vis | nmpugned Law

Nat ure of i npugned | egislation 16 to 16.5
Thin but Ti ght Li ne of 17 to 20.1
Di stinction

Concl usi on 21
What consequential relief 22 to 23

Basi ¢ Chal | enge and the Prayers
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3. The chal l enge, as stated above, is addressed
to the constitutionality of Sardar Sarovar Narnmada
Nigam Limted (Confernment of Powers to Redeem Bonds)
Act, 2008 (hereinafter referred to as “the inpugned
Act” for the sake of brevity). Legislative conpetence
of Legislature of State is called in question for
enacting the said | aw on the various grounds.

3.1 In each of the petitions, the common prayer
Is to declare the inpugned Act as unconstitutional. In
the second place, it is prayed to set aside notice
dated 03¢ Novenber, 1994 issued to the petitioners-
Bond- holders by the Sardar Sarovar Narnmada N gam
Limted (SSNNL)-respondent No.2 to redeem the Bonds.
The third common prayer is to declare all the steps
taken by respondent No.2 SSNNL on the basis of the
i mpugned Act as illegal and void and not binding to
the Bond- holders. It is further prayed to conmmand the
respondents not to take any step or action in any
manner so as to wunilaterally alter the financial
covenants and conditions nentioned in the Certificate
of Bond. It nmay be nentioned that in petitions, what
IS prayed is only to declare the Act as
unconstitutional; in other petitions, all of the above

prayers are nade.

3.1.1 In Special Cvil Applications Nos. 14433 of
2008, 15719 of 2012, 15720 of 2012, 2513 of 2009,
16463 of 2014, 7418 of 2014, 150 of 2009, 14539 of
2008, 15195 of 2008, 149 of 2009, 5471 of 2015 and
3331 of 2014, additional prayer is made to direct the

respondents to pay remaining anount and/or to recoup
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the financial |oss on account of early redenption of
t he Bonds.

Representative facts fromnmain Petition

3.2 As the argunments were heard in Special Gvil
Application No.14433 of 2008, the same is treated as
main petition. The primary facts set out herein are
taken fromthe record of that petition.

3.2.1 The petitioner of Special G vil Application
No. 14433 of 2008 is a Scheduled Cooperative Bank
having its registered office at Munbai. The petitioner
acqui red 800 Bonds on 27th Septenber, 2009 at the cost
of Rs.04,68,00,000/- from secondary narket at the
yield anticipated on the nmaturity date to be 8.025%
It is the say of the petitioner that the date is
cal culated on the basis of excess of maturity value
over the current rate or security factored by
remaining duration. It is the case of the petitioner
that it purchased the Bonds with a viewto hold to the
same till maturity.

3.2.2 Respondent No. 2- Sardar Sarovar Narrmada N gam
Limted canme out with an Issue of Deep D scount Bonds
(DDBs) by issuing a Prospectus on 29t" Septenber, 1993.
The Bonds were of the face value of Rs.O01, 11, 000/-.
They were issued in the year 1994 at a discounted
price of Rs.03,600/-. The tenure as per the original
terms was of 20 years. At the end of the said period,
that is, in the year 2014, Bond-holder was to be
offered the face value of Rs.01,11,000/-. Under the
condi tions nentioned in the Prospectus, the Bonds were
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redeenmabl e at the option of the Bond-holder at the end
of 7th, 11t" and 15th years conmmencing from 1993, for
Rs. 12,500/ -, Rs.25,000/- and Rs.50,000/- at the end of
respective dates. Mre than seven | akhs Deep D scount
Bonds issued to the public as above and they were
listed in 10 Stock Exchanges across the country.

3.2.3 On 29" March, 2008, the State of Cujarat
promul gated a statute being an Act No. 12 of 2008
being the inpugned |egislation, whereby, the powers
were conferred on the conpany to redeem the Bonds
notw t hstandi ng anything contained in the conditions
relating to redenption of Bonds in the Prospectus. The
various ternms and conditions of the DDBs are set out
in detail hereinafter

3.2.4 It is the case of the petitioners based on
the conditions of the Issue that there was only a “Put
Option”, inplying thereby that only in case of
I nvestors willing to surrender the Bonds for premature
redenption, they can do the same at determned rates
and on specified dates. There was no “Call Option”,
and it 1s the contention of the petitioners that
respondent No.2-SSNNL could not have redeened the
Bonds premature prior to the date of maturity and

expiry period.

3.2.5 In the inmpugned Act, condition No.3A was
inserted on the financial covenants giving right to
Sardar Sarovar Narmada Nigam Limted (SSNNL) to redeem
the Bonds prior to the end of the original period
contenplated. On 3¢ Novenber, 2011, the Board of
Directors of respondent No.2-SSNNL decided to redeem
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all the Deep D scount Bonds on 10th January, 2009 with
redeened face value at Rs.50,000/- for each Bond as
against original face value of Rs.1,11,000/-. The
Bond- hol ders which included the petitioner, received
notice dated 26'" Novenber, 2008 of redenption
requiring to submt necessary details wthin the
specified tine.

3.2.6 Such notice regarding premature redenption
was issued in simlar fashion to all Bond-holders
whi ch stated that the Governnent of CGujarat has passed
the inpugned Act, that the Board of Directors of the
Ni gam had on 03¢ Novenber, 2008 in their neeting
decided, in terns of the Act to redeem the Deep
Discount Bonds earlier and the date for such
redenption could be 10" January, 2009 wth deened
value of Rs.50,000/- per Bond. The notice stated to
the Bond-holders that pursuant to provisions of
Section 154 of the Conpanies Act, 1956 and the Listing
Agreenent with the Stock Exchanges, the Register of
Transfers of DDBs and the Register of Deep D scount
Bond- hol ders of N gam shall remain closed from 13th
Decenber, 2008 to 10t January, 2009-bot h days
I nclusive-for the purpose of updation of said
Regi sters and the Bond-holders were further inforned
to undergo the procedural formalities for receiving

the premature redenpti on and paynent.

Conci se Facts of Cognate Petitions

3.3 The facts relating to individual petitions
may be referred to in a nutshell. The petitioners of
Special Cvil Application No.8208 of 2009 are the
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private individuals. The petitioners acquired 1 Bond
on 07" January, 1995.

3.3.1 The petitioner of Special Guvil Application
No. 14491 of 2008 is Indian QI Corporation Limted
(Refineries Division) Enployees Provident Funds which
acqui red 2950 Bonds at an average rate of Rs.56, 000/ -

fromthe secondary market as per its case.

3.3.2 The petitioner of Special Guvil Application
No. 14492 of 2008 is Indian Q| Corporation Limted
Enpl oyees Super annuati on Benefit Fund which is a trust
set up by Indian Ol Conpany Limted. It is the case
of the petitioner that it purchased 800 Bonds fromthe
secondary market at the rate of Rs.55,900/- in the
year 2007, investing total Rs.04, 47,20, 000/-.

3.3.3 The petitioners of Special Cvil Application
No. 14539 of 2008 are the private individuals who
acquired 1 Bond on 30t January, 1995.

3.3.4 The petitioner of Special G vil Application
No. 15195 of 2008 is India Tourism Devel opnent
Corporation Limted, Staff Provident Fund Trust who
acquired 594 Bonds in the year 2005 at the cost of
Rs. 02, 91, 56, 575/- fromthe secondary narket.

3.3.5 The petitioner of Special Guvil Application
No. 15437 of 2008 is Wn-Mdicare Limted Enployees
Provident Fund; it is a trust engaged for safeguarding
interest of the nenbers who are enployees of the
associ ate conpanies. This the petitioner acquired 916
Bonds between the year 2005 to 2007 at the cost of
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Rs. 04, 93, 00,950/- from the secondary market at the
conpetitive rates to secure yield on the date of
maturity.

3.3.6 One Kanta Devi is the petitioner of Specia
Cvil Application No.149 of 2009. The said petitioner
has been holding 12 Bonds of SSNNL and it is averred
that the Bonds are nutated in the nane of the
petitioner conpany Iin the Demate Account. It 1is
further stated that at the end of the maturity peri od,
the petitioner was to get Rs. 13,32, 000/-.

3.3.7 Hasting Jute MII Provident Fund is the
petitioner of Special Civil Application No.238 of 2009
who acquired 200 Bonds in the year 2006 at the cost of
Rs. 60, 750/ - from the secondary market and stated that
it expected the yield at the end of the nmaturity
peri od.

3.3.8 The petitioner of Special Gvil Application
No. 150 of 2009-Ms. Sunmarg Securities Private Limted.
Its case is that it held 105 Bonds and it is stated
that on the maturity date, the petitioner was

expecting to get Rs.116.55 Lacs.

3.3.9 The petitioner of Special Gvil Application
No. 2513 of 2009-Jay Shree Provident Fund Institution,
Is a registered trust and the holder of 550 Bonds
i ssued by SSNNL. It is the case of the petitioner that
premature redenption of all the Bonds would result
into a huge |loss of Rs.O01l, 35,21,082/- on the purchase
price of Rs.03,23,32,300/-. It is stated that the
petitioner would suffer loss of principal amunt in
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the sum of Rs.48,32,300/- and the loss of interest
woul d be Rs. 86, 88, 782/ -.

3.3.10 The petitioner of Special CGvil Application
No. 17672 of 2011 is Shree D gvijay Cenent Conpany
Limted Enployees Provident Fund. These petitioners
havi ng purchased the Bonds at the relevant tine, are
aggrieved by premature redenption sought to be
ef fected under the i npugned Act.

3.3.11 The petitioners of Special Cvil Application
No. 15719 of 2012 are the private individuals and
purchased 1 Bond conprising Certificate No.128719.

3.3.12 The petitioners of Special CGvil Application
No. 15720 of 2012 are also the private individuals.
They have stated that on the basis of Prospectus and
advertisenent, they invested Rs.03,600/- by purchasing
1 Bond under Certificate No.128719.

3.3.13 The petitioner of Special G vil Application
No. 3332 of 2014 is Maharashtra State El ectricity
Board’'s Contributory Provident Fund. This petitioner
acqui red 22684 Bonds from the secondary market at the
cost price of Rs.13,18,95,850/- at the premum of
Rs. 05, 02, 33,450/ - over the face value of Rs.03,600/-
per Bond with the face value of Rs.01,11,000/- as on
11th January, 2014. The said petitioner is also

aggri eved by premature redenption.

3.3.14 Petitioner of Speci al Cvil Application
No. 3336 of 2014 is Mharashtra State Road Transport
Corporation’s Contributory Provident Fund and ot hers.
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It I1s its case that from 2379 June, 2005 onwards, the
petitioner purchased 10,385 Deep Di scount Bonds from
secondary nmarket in Mmnbai at the cost price of
Rs. 55, 42,56,500/- at the premum of Rs.51, 68, 70, 500/ -
over the face value of Rs.03,600/- per Bond wth the
face value of Rs.O01, 11,000/- as on 11t" January, 2014.
It is the further case of the petitioners that they
purchased the said Bonds from the secondary market at
such high prem um because of the clear and specific
assurances given by the respondent Nos.2 and 3
guaranteeing the face value of the Bonds nentioned in
t he Bond docunent .

3.3.15 The petitioner of Special Gvil Application
No. 3993 of 2014 is Hotel Janpath Enpl oyees Provident
Fund, a Trust engaged in safeguarding the interest of
its nenbers who are enployees at Hotel Janpath. This
petitioner purchased the Bonds between the year 2005
and 2007 and that there was no call option available
to respondent No.2. The said petitioner is aggrieved
by premature redenption of Bonds acted upon under the

I mpugned Act.

3.3.16 The petitioners of Special Cvil Application
No. 3331 of 2014 are (i) Sri. Mhan D. Kul karni, (ii)
Mysore Paper MIlls Enployees’ Goup Gatuity Trust
Fund, (iii) Sri. S. Kenpaiah and (iv) Msore Paper
MI1ls Enployees’ Provident Fund Trust. Petitioner No.2
acquired 100 Bonds aggregating the issue price of
Rs.50 Lacs for which the mturity value was
Rs. 01, 11, 00, 000/ - whereas respondent No.4 acquired 164

Bonds aggregating the issue price of Rs.82 Lacs for
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which the maturity value was Rs.O01,82,04,000/-. The
said petitioners are aggrieved by premature redenption
ef fected under the inpugned Act.

3.3.17 The petitioner of Special CGvil Application
No. 3994 of 2014 is SSNNL | nvestors Gievance Redressal
Forum This petitioner is also aggrieved having

pur chased the Bonds which are prematurely redeened.

3.3.18 The petitioner of Special Guvil Application
No. 8697 of 2014 is Al lahabad Kshetriya Gamn Bank
Provi dent Fund Trust nmanaged as per the provisions of
the Enployees Provident Fund Act, 1952 having its
office situated at Allahabad. It is the case of this
petition that it wanted to nmeximze the returns for
its nenbers, therefore purchased on the different
dates the Deep Di scount Bonds issued by SSNNL fromthe
Stock Market. On 04th Cctober, 2006, 50 Bonds were
purchased by this petitioner at the rate of
Rs. 52,450/ - per Bond; On 08" Decenber, 2006, 47 Bonds
cane to be purchased by the petitioner at the rate of
Rs. 53, 050/ - per Bond; On 01st Decenber, 2007, 50 Bonds
were purchased by this petitioner at the rate of
Rs. 54,490/ - per Bond; On 18t" May, 2007, 40 Bonds cane
to be purchased by the petitioner at the rate of
Rs. 54, 750/ - per Bond; On 03¢ August, 2007, 25 Bonds
came to be purchased by the petitioner at the rate of
Rs. 55,100/- per Bond; a notice was received by the
petitioner regarding prenmature redenption, pursuant to
which the conplaints were made to the Securities and
Exchange Board of India as to the basis on which the
redenption was arrived at. SSNNL sent a pay order of
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Rs. 1, 06, 00, 000/ - being the redenption anmount to the
petitioner.

3.3.19 The petitioner of Special Guvil Application
No. 7416 of 2014 is the private individual who
purchased in the year 2004-2005 the Bonds for the
val ue of Rs. 01, 15,134/- at the relevant tine.

3.3.20 The petitioner of Special Gvil Application
No. 7418 of 2014 are the private individuals who are
the residents of Q@urgaon, State of Haryana. They
i nvested in 20 Bonds at purchase price of Rs.72,000/ -
and it is pleaded in the petition inter alia that the
reason for investnment in the Bonds was that there was
no Call Option available to respondent No. 3.

3.3.21 The petitioner of Special Gvil Application
No. 16463 of 2014 is a private individual who invested
i n 50 Bonds.

3.3.22 The petitioner of Special Gvil Application
No. 15435 of 2008 is the Board of Trustees Hi ndustan
Steel Limted Bhailai Steel Project Provident Fund. It
Is the case of the petitioner that with an intention
to reap the benefit of interest in the yield at the
end of maturity period of the Bonds, it purchased 5000
DDBs in three different Iots in Septenber-Cctober 2005
from the secondary market at total investnment of
Rs.27.67 crores at the market price obtained on that

dat e.

3.3.23 The petitioner of Special Gvil Application
No. 15613 of 2008 is the Board of Trustees for Bokaro
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St eel Enpl oyees’ Provi dent  Fund. The petitioner
purchased by a single | ot 3218 DDBs fromthe secondary
mar ket investing Rs.20 crores approxinmately at a
market price at the relevant tine. It is the case that
because of premature redenption of the Bonds sought to
be effected under the inpugned Act, the petitioner
woul d suffer huge loss in crores. The petitioner has

given details of purchased | ot and the investnent.

3.3.24 The petitioners of Special CGvil Application
No. 5471  of 2015 are private individuals. They
pur chased 01 Bond.

3.4 It appears that Wit Petition No.2812 of
2008 and Wit Petition No.2869 of 2008 were filed
before the Hon’ bl e Munbai H gh Court, challenging the
Act, 2008. Subsequently, transferred petitions before
the Hon' ble Suprene Court of India cane to be filed
for transfer of all the pendi ng proceeding before this
Hon’ ble Court as well as in the Hon'ble Minbai H gh
Court. It further appears that petitioner filed an
application before the Suprene Court seeking direction
against the NNgamto i ssue fresh cheque for the anpount
of Rs. 01, 06, 00,000/- and the applicant be permtted to
encash the sane subject to outcone of the challenge to
the vires of the Act. Several petitions being Special
Cvil Application Nos.3331 of 2014, 3993 of 2014, 3994
of 2014, 7418 of 2014, 3332 of 2014 and 3336 of 2014
were filed before H gh Courts of other States. The
Apex Court passed order dated 10th Decenber, 2013 in
Wit Petition (Gvil) Nos.04-05 of 2009 and allied
matters, and transferred different Wit Petitions to
this Court.
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1 The Apex Court passed foll ow ng order.

“In these cases the petitioners have questioned the
| egi sl ative conpetence of the State legislatures to
enact the inpugned ' Sar dar Sarovar Narnada N gam
Limted (Conferment of Power to Redeem  Bonds)
Act, 2008 ('Act' 12 of 2008). While according to
petitioners the subject is covered by Entry 46 of the
List | of Seventh Schedule to the Constitution of
India, according to |learned counsel for the State, the
subject is covered by Entry 43 of List Il of the
Seventh Schedule. Wiile sone of the wit petitions
have been filed under Article 32 of the Constitution of
| ndi a, other wit petitions have been filed before
different H gh Courts, namely, Quj ar at H gh Court,
Bonbay H gh Court and Karnataka H gh Court under
Article 226 of the Constitution of India which were
also transferred to this Court for hearing alongwth
wit petitions filed under Article K~ of t he
Constitution of India.

On hearing the parties, we find that the main
guestion relates to legislative conpetence of the State
legislature to enact to Act in question. Prima facie
as it appears that no question relating to petitioner's
right under Part 1lIl of the Constitution of India is
i nvolved, we are of the view that the parties should
pursue their case under Article 226 of the
Constitution of India before one Hgh Court i.e.
GQujarat H gh Court. Learned counsel for the parties
al so agree to pursue their renedy under Article 226 of
the Constitution of India before the Qujarat H gh
Court. W, accordingly, allow the concerned petitioners
to convert their petitions under Article 32 of the
Constitution of India, as petitions filed under Article
226 of the Constitution of India and transfer the wit

petitions and all other wit petitions (now listed as
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transfer case) to Qujarat H gh Court for decision on

nerit.

Parties are given liberty to file additiona
affidavit/counter affidavit or amended petition taking
additional grounds to challenge the validity of the |aw
before the Gujarat H gh Court.

The Qujarat H gh Court is expected to decide the
wit petitions expeditiously. Al the cases before this
Court stand cl osed.”

3.4.2 Accordingly the said matters canme to be
| isted, converted into Special Cvil Applications and
were placed with other simlar petitions in which
simlar issue of constitutional validity of Sardar
Sarovar Narmada Nigam Limted (Confernent of Power to

Redeem Bonds) Act, 2008 was under chall enge.

3.4.3 It appears that all such Special Gvil
Applications being Special Gvil Application Nos.8208
of 2009, 14433 of 2008, 14491 of 2008, 14491 of 2008,
14492 of 2008, 14539 of 2008, 15195 of 2008, 15434 of
2008, 15437 of 2008, 149 of 2009, 238 of 2009, 150 of
2009, 2513 of 2009, 3331 of 2014, 3332 of 2014, 3336
of 2014, 3993 of 2014 and 3994 of 2014 came to be
listed before the Division Bench of this Court on 17th
June, 2014 and the D vision Bench issued Notice to the
Advocate GCeneral naking it returnable on 24th June,
2014. It may be further stated that out of the
petitions of other H gh Courts transferred to this
Court, though notice was issued to the petitioners
concerned in those matters, in one such Special Gvil
Application No.3331 of 2014 despite service of notice,
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petitioners have not filed their appearance. As far as
Special Cvil Application Nos.3994 of 2024 and 7418 of
2014 are concerned, notice is unserved, but since they
form part of the group and involve identical
chal  enge, they stand di sposed of as per what is held
in this judgnent.

Condi tions of the Issue

3.5 The following were the inportant ternms and
conditions on which the Deep D scount Bonds were
i ssued nmentioned in the Prospectus of the |Issue dated
29th Septenber, 1993, may be extracted, copy of which
fornms part of the record of the petition.

“Terns of the present issue

The Bonds now being offered are subject to the
provisions of the Act, terns of this Prospectus,
Application Form Menorandum and Articles of the
Conpany (hereinafter referred to as 'Menorandum and
"Articles' respectively). In addition to such terns,
the Bonds shall al so be subject to such other terns and
conditions to be incorporated in the Bond Trust
Deed/ Bond Certificates/Letters of Alotnent and the
guidelines for the listing of securities issued from
time to tine.”

“Nat ure of Instrunments

The Bonds are secured and are in the nature of
prom ssory notes.”

“Deep Di scount Bond

Each Deep Discount Bond having a face value of
Rs.1,11,000 will be issue at a discounted price of
Rs.3600/- with a maturity period of 20 years from the
date of allotnment. An investor will have the option to
wi thdraw the Bond, at the end of 7th, 11th and 15t year
from the date of allotnment. In the event of such
earlier withdrawal by the investor, the deened face
val ue of the Bond woul d be as under.

In case of withdrawal Deenmed Face Val ue
At the end of 7 year Rs. 12, 500
At the end of 11 years Rs. 25, 000

At the end of 15 years Rs. 50, 000"
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3.5.1 The Bonds were non-convertible. M ni mum
nunber of Bond required to be applied was one and
there was no maximumlimt. The terns of paynent were
that the full issue price was Rs. 3600/- per Bond to be
paid as indicated along with the application one half
and rest of one half at the time of allotnent.

3.5.2 It provided procedure for wthdrawal and
transfer of Bonds and it was stated that Bonds were in
the nature of Prom ssory Notes. The rel evant clauses
are as under,

“Procedure for w thdrawal

In order to exercise his option to withdraw the Bond
amount before the redenption date at the end of the
peri ods as specified above, the Bondhol der should send
the Bond certificate(s) duly discharged by signing on
the back of the Bond Certificate alongwith a witten
intimation nentioning his intention to withdraw, to the
Conpany so as to reach them between three (3) and six
(6) nmonths prior to the date of w thdrawal.

In the event of Bondholder deciding to w thdraw the
Bond at any of the period nentioned above, the
Bondhol der shall first get the Bonds registered in his
nane. The Bonds will be redeened or withdrawn only on
the surrender of the Bond certificates by the
regi st ered Bondhol ders.”

3.5.3 About transferability, t he fol |l ow ng

covenants were inserted.

“Transferability of the Bonds

The Bonds being in the nature of prom ssory notes are
transferred by endor senent and del i very. The
endor senent by the transferor shall be nade on the Bond
by affixing his signature at the place indicated
t her eon.

However, the paynent of interest and anmpbunts due on

redenpti on/ w t hdr anal wil | be mude only to the
regi stered hol der of the Bonds as mentioned earlier.
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In exercise of the powers conferred to it pursuant to
Section 620 of the Act, the Central Governnent vide
notification no.1294(E) dated 17.12.86 has directed
that the provisions of sub-section (1) of Section 108
of the Act, in so far as it requires a proper
instrunment of transfer to be duly stanped and executed
by or on behalf of the transferor and by or on behalf
of the transferee shall not apply with respect to Bonds
issued by a GGovernnent Conpany, provided that an
intimation by the transferee specifying his nang,
address and occupation, if any, has been delivered to
the Conpany alongwith the Certificate/Letter of
Allotnent relating to the Bond.

In other words there would be no requirenent of a duly
executed stanped transfer deed to be attached al ongwith
the Bond Certificate for the purpose of registration of
transfer. To have the Bond transferred in his/her name
the transferee would sinply send the endorsed Bond
Certificate to the Conpany requesting transfer
alongwith details of his/her nang, address and
occupation, if any.”

3.5.4 I ndustrial Credit and |nvestnent Corporation
of India Limted was the Trustee of the Issue. The
conpany executed Trust Deed on 31st Decenber, 1994. It
was stated that the Trustees confirm that they wll
protect the interest of the Bondholders in the event
of default of the conpany in regard to tinely paynent
of interest and repaynent and principal and they wl|
take necessary action including enforcenent of
security at the cost of the conpany. The major events
of withdrawal which will necessitate repaynent before
maturity were indicated thus,

“(1) Default in paynment of nonies due in respect of
interest and principal ow ng upon the Bonds.

(2) Default in paynent of any other nonies including
costs, charges and expenses incurred by the Trustees.

(3) Wnding up of the Conpany
(4) If the Conpany ceases, w thout the consent of the

Trustees, to carry on its business or gives notice of
its intention to do so.
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(5) If it is certified by a Chartered Accountant or a
firmof Chartered Accountants appointed by the Trustees
that the liabilities of the Conpany exceed its assets.”

3.5.5 It was stated in the Prospectus that
applications were nmade before +the Governnent of
Maharashtra, Governnent of CQujarat, Governnent of
Rajasthan as well as Governnment of WMadhya Pradesh
under the relevant provisions of the Public Trust Act
applicable in the respective State for declaration to
treat the Bond as public security. Ri ghts of
Bondhol ders were nentioned as under.

3.5.6 On the rights of holders of the Bonds, it
was provi ded as under,

“Ri ghts of Bondhol ders

(i) The Bonds shall not confer wupon the holders
thereof a right to receive notices or Annual Reports
of, or to attend and/or vote, at the General Meetings
of the Sharehol ders of the Conpany.

(ii) The rights, privileges and conditions attached to
the Bonds may be varied, nodified and/or abrogated wth
the consent in witing of the holders of atleast three-
fourths of the outstanding anount of the Bonds or by a
Speci al Resolution passed at a neeting of the
Bondhol ders, provided that, nothing in such consent or
resol ution shall be operate against the Conpany where
such consent or resolution nodifies or varies the terns
and conditions governing the Bonds, if the sanme are
prejudicial to the interest of the Conpany.

(iii) The registered holder of the Bonds and/or in the
case of joint holders, the one whose nane stands first
in the Register shall be entitled to vote in respect of
such Bonds, either in person or by proxy at any neeting
of the Bondholders and every such holder shall be
entitled to one vote on a show of hands, and on a pol
his voting rights shall be in proportion to the
out st andi ng nom nal value of Bonds held by himon every
resolution placed before such neeting of t he
Bondhol ders. The quorum for such neetings shall be five
Bondhol ders present in person.

(iv) The provisions contained in Annexure C and/or
Annexure D of the Conpanies (Central Covernnent's)
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General Rules and Forns, 1956, wll apply to the
neeti ngs of the Bondhol ders.

(v) A Register of Bondholders will be naintained in
accordance wth Section 152 of the Act, and all
principal sunms and the interest becomng due and
payable will be paid to the registered holders only and
in case of jointholders, to the person whose nane
appears first in the Regi ster of Bondhol ders.

(vi) The Bondholders will be entitled to their Bonds
free fromequalities and/or cross clainms by the Conpany
against the original or any internediate holders
t her eof .

(vii) The Bonds conprising the present issue shall rank
pari passu interest without any preference or priority
of one over the other or others of them

(viii) The Bonds wll be subject to the ternms and
condi ti ons, to be i ncor por at ed in t he
docunent s/ agreenents to be entered into with the Bond
Trustees and in the Bond Certificates/Allotnment Letters
to be issued.”

3.5.7 The power to re-purchase and re-issue Bond

was nmentioned in the foll ow ng way,

“Subject to the provisions of Section 121 of the Act,
the Board shall have the power exercisable at its
absolute discretion; from tinme to tine, to repurchase
all or any of the Bonds, at any tine prior to the
specified date of redenption and may re-issue the sane
or may cancel them

Where the Conpany has redeened or repurchased any of
the Bonds, the Conpany shall have and shall be deened
al ways to have had the right to keep such Bonds alive
for the purpose of re-issue and in exercising such
ri ght the Conpany shall have and shall be deened al ways
to have had the power to re-issue such Bonds either by
re-issuing the sane Bonds or by issuing other Bonds in
their place.”

3.5.8 The Prospectus stated details about the
conpany-SSNNL. It further stated the details of object
of the Issue to be to part finance the Sardar Sarovar
Project and to repay bridge finance. The project cost
of the Sardar Sarovar, the flow fund statenent of the

estimated fund, etc., were nentioned.
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Tripartite Agreenent

3.6 The Prospectus of the Issues of the DDBs
al so nentioned inter alia about a Tripartite Agreenent
entered into. It appears that on 20t" August, 1993, a
Tripartite Agreenent cane to be entered anongst the
State Governnent, SSNNL and the Trustees of the Issue
in order to provide adequate confort to the investors
in relation to the |ssue of the Bonds, whereunder it
was agreed that the Governnment of CGujarat would
provide funds to SSNNL. A copy of the sane was
produced and relied on in course of the hearing on
behal f of the State CGovernnent.

3.6.1 The said Tripartite Agreenent may be
conveni ently reproduced herein.

“TRI PARTI TE AGREEMENT

This Tripartite Agreenment at Gandhinagar this 20t" day
of August One Thousand N ne Hundred and N nety Three
BETWEEN (1) SARDAR SAROVAR NARVADA NIGAM LIMTED, a
Conpany incorporated under the Companies Act, 1956
having its Registered Ofice at Block No.12, 1st Fl oor,
New Sachi val aya Conpl ex, Gandhi nagar-382 010, Qujarat
India, hereinafter referred to as “SSNNL” (which
expression shall unless it be repugnant to the subject
or context or nmeaning thereof be deened to nean and
include its successors and assigns) of the ONE PART;
(2) THE STATE GOVERNMVENT OF GUJARAT, through the
GOVERNOR OF THE STATE OF GUJARAT, hereinafter referred
to as “G0G (which expression shall wunless it be
repugnant to the subject or context or meani ng thereof
be deened to mean and include its successors) of the
SECOND PART; AND (3) THE |INDUSTRIAL CREDIT AND
| NVESTMENT CORPCRATION OF INDIA LIMTED, a Conpany
incorporated under the Indian Conpanies Act, 1913
having its Registered Ofice at 163, Backbay
Recl amati on, Bonbay-400 020-25, hereinafter referred to
as “IcdC” (which expression shall, wunless it be
repugnant to the subject or context or neaning thereof,
nean and include its successors and assigns and the
Trustees for the tinme being) as the party of the TH RD
PART.
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VWHEREAS

(1) SSNNL has been set up by the GOG as a Conpany
whose entire share capital is owned by GOG for the
i mpl ement ati on of t he Sar dar Sar ovar Proj ect
(hereinafter referred to as “the Narmada Project”)
which is a nulti-purpose joint project of four States
Vi z. Quj ar at, Madhya Pr adesh, Mahar ashtr a and
Raj asthan, interalia, involving the construction of
1210 netre long concrete gravity dam in Qujarat. The
conpleted dam would rise 146.50 Mr. Net above the
river bed and 157.5 nmetres above the deepest excavation
poi nt .

(2) The Narmada Project would on conpletion create a
reservoir of 5800 nmillion cubic netres extending to
nore than 214 kiloneters upstream covering 370 square
kilometers and also envisages the construction of a
concrete canal, 460 kiloneters in |ength going upto the
Raj asthan border and also other distribution canals.
Power generating facilities would be |ocated on the
river bed and on the reservoir outlet to the main
canal. The R ver Bed Power House (RBPH) |[|ocated
underground on the right bank, downstream of the nain
dam would be quipped with 6 reversible Francis Type
Turbine Units, each with a capacity of 200 MN The
Canal Head Power House (CHPH) situated on the right
bank, upstream of the main dam is designed as a
conventional surface station with 5 Kaplan type units
of 50 MW capacity. The total generating capacity woul d
be 1450 MW Water supply and distribution facilities
woul d include the construction of a 460 Km long nmain
canal leading to the GQ@ujarat-Rajasthan border. The
canal would be concrete lined and have a capacity of
1133 cunecs (40,000 cusecs) at the head and about 71
cunecs (2,500 cusecs) at the tail end. The main canal
would be supported by branch canals and minor
distribution systenms neasuring about 75,000 Kms.

(3) It is estimted that the Narmada Project would
enconpass 18, 00,000 hectares situate in 3339 villages
of 62 Talukas of 12 Districts of the State of Qujarat
and these would be irrigated on the conpletion of the
Narmada Project. Further, over 75% of the conmobn areas
which have been classified as drought prone are
expected to get the benefits of irrigation from the
distribution system The irrigation facility would
extend to various States. Besides, as nentioned above,
there would be additional power generation of 1450 MW
from the aforesaid Power Houses. The Narmada Project
would provide drinking water facilities to 8215
villages and 135 urban centres and would assist in the
supply of potable water in a nunber of villages in
North Gujarat and increases the agricultural production
and donestic power generation in the order of Rs.2,175
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Crores per annum

(4) GOG through SSNNL has already invested a | arge sum
running into several hundred Crores in the Narnada
Project, under inplenentation. The Narnmada Project is
presently partially conplete and requires considerable
Addi tional Funding for the purposes of satisfactory and
timely inplenentation of the Narnmada Project. GOG is
vitally <concerned wth the successful and tinely
i mpl ementation of the Narnada Project so that it does
not suffer for want of adequate funding.

(5) Having invested considerable sums from out of
budgetary allocations of &G and also through
assistance nmde available by nmultilateral agencies,
SSNNL needs to bridge a part of the fund gap for the
Narmada Project by raising resources through non-
budgetary sources. Accordingly, SSNNL have proposed to
rai se resources through public subscription of various
debt instrunents.

(6) The Narmada Project inplenented through a Conpany
whose entire share capital is owned by GOG viz. SSNNL
is being inplemented as part of the devel opnent and
comercial activities of GOG and as nentioned above
with a view to mnmke available various benefits of
devel opnent, irrigation, power generation and other
attendant benefits to the people of CQujarat and other
nei ghboring states (viz., Mdhya Pradesh, Rajasthan and
Maharashtra) who are participating in the Narnmada
Project and would be sharing part of the cost thereof
in accordance with the decision of the Narmada Water
Di spute Tribunal .

(7) SSNNL upon obtaining all requisite corporate and
regul atory approvals, proposes to issue bonds for
subscription by investors with a view to partially
bridge the net gap of Rs.2350 crores, from out of the
non- budget ary sources. SSNNL proposes to issue-

(a) “Deep Discount Bonds” of the face value of

Rs. 1, 11,000/ - each issued at deepdi scounted
price of Rs.3,600/- each having stipul ated
maturity period

And

(b) 18% Non Convertible (Non Cumul ative) Bonds
of the face value of Rs. 5000/ - each
redeenabl e after the expiry of a specified
peri od commencing from the date of
al | ot ment .

The Deep Discount Bonds referred to in sub para

(a) above are hereinafter called “"DD Bonds” and
the 18% Non Convertible (Non-Cumulative) Bonds
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referred to in sub para (b) above are hereinafter
called “NC Bonds”. The DD Bonds and NC Bonds are
wherever the <context so admits, «collectively
referred to as the “said Bonds”. The aggregate
i ssue proceeds of the said Bonds is Rs.300 Crores
(Rupees three hundred Crores).

(8) The instrunment in relation to the DD Bond shall be
issued in such form as would be setforth in the
security and other docunentation. The brief particulars
of the features of the instrunent would be referred to
in the Ofer Docunent. It is expected that DD Bonds
would be listed on several recognised Stock Exchanges
and as such would be governed by the terns to be set
out in the Ofer Docunent.

(9) The interest on the NC Bonds would be subject to
tax including wthholding tax. The NC Bonds are liable
to be redeened after the expiry of a specified period
comencing fromthe date of allotnment, at a prem um of
5% on the face val ue and shall be governed by the terns
to be set out in the Ofer Docunment. It is expected
that the NC Bonds will be listed on several recognised
St ock Exchanges in | ndia.

(10) SSNNL has obt ai ned requisite corporate
aut hori sations and other approvals and proposes to file
O fer Docunents with the Securities and Exchange Board
of India (SEBI) to seek their clearance.

(11) SSNNL, has, with a viewto facilitate the recovery
of interest on the NC Bonds and the principal anount of
the said Bonds to be issued by the SSNNL, approached
and requested I1CICI to act as Trustees for the benefit
of the holders of the Bonds who would be allotted or
would hold said Bonds issued by SSNNL, and to act as
Trustees in respect of the Security. I1CIC has agreed
to act as such Trustees.

(12) In order to provide adequate confort to the
i nvestors proposing to subscribe to the said Bonds,
about the ability of SSNNL to service the said Bonds,
SSNNL has requested GOG to agree that, upon a request
being nmade in the prescribed formand/or, in accordance
with this Agreenment, for providing Additional Funding
in such manner as may be required by SSNNL, interali a,
for the purposes of servicing paynments of principal
interest, premium and all other charges and expenses in
relation to the said Bonds, GOG would make avail able
such funds to SSNNL in the manner and on the basis
provided herein. In this connection, it is necessary
that wvarious provisions be nade, setting out the
ci rcunstances under which such anounts of Additional
Funding (in whatever formj may be called up by SSNNL
from GOG and, applied towards servicing of principal,
interest, premum and other charges and expenses in
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relation to the said Bonds, and the Security to be
created pursuant to the provisions hereof, and to
enable the Trustees to take all steps as my be
necessary for the protection of the interest of the
Bondhol ders, as provi ded herein.

(13) The parties being desirous of recording the terns
and conditions of such arrangenments have entered into
this Tripartite Agreenent as hereinafter appearing.

NOW THEREFCRE | T IS HEREBY AGREED BY AND BETWEEN THE
PARTI ES AS FOLLOWG: -

1. Definitions: Marginal notes or sub-headings are
inserted for conveni ence only and shall not affect
the construction hereof and in these presents and
Schedul es hereto, unless there is sonething in the
subject or context inconsistent therewith. The
followi ng expressions shall have the neaning
herei nafter nentioned, that is to say:-

(a) “Bonds” or the “said Bonds” shal | nean
col l ectively the Deep Discount Bonds (DD Bonds)
and the 18% Non- Converti bl e (non-Cunul ati ve) Bonds
(NC Bonds) of the aggregate value (issue proceeds)
of Rs.300 Crores proposed to be issued pursuant to
a decision of the Board of Directors of SSNNL
dated 18-1-1993 and in terns of the Ofer
Docunent s.

(b) “DD Bonds” shall mean the Deep D scount Bonds (Series
‘A) of the face value of Rs. 1,11,000/- each
proposed to be issued in terns of Board Resol ution
dated 18.1.1993 by SSNL, and in terns of the offer

Docunent s.

(c)

desi gnat ed accounts under clause 3(b) hereof.

(d) “NC Bonds” neans the 18% Non-Convertible (non-
cumul ative) Series | Bonds of the face value of Rs.
5,000/ - each issued in terns of Board Resol ution
dated 18.1.1993, and in terns of the offer Docunents.

(e) ‘Notice’ (whether or not used in its capitalised
form but subject to the context) shall mean the
Request or notice in witing in the form prescribed
herein issued by SSNL or the Trustees requiring

Addi ti onal Funding from GOG

(f) “Additional Funding” shall nean any one or nore or
any conbi nation of various types of funding agreed to
be provided by GOG to SSNNL, under the provisions of
Clause 3 hereof, and where the context so requires,
shal | include the di sbursenents nade by GOG under the
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(9)

(h)

(i)

(i)

(k)

()

(m

(n)

provi sions of C ause 3(d) hereof.

“Bondhol der(s)” shall nean the holder/s of a Bond/s

for the time being.

“Event of Eligibility to call” shall nean of the
events referred to in clause 4 hereof, wupon the
occurrence of which, SSNNL (or as specified herein
the Trustees on behalf of SSNNL) shall becone
entitled to call wupon GOG to provide Additional
Funding in the manner and on the terns prescribed, in

cl ause 3 hereof and the applicabl e Schedul e.
“G0G" nean the Governnment of Qujarat.

“I movabl e Property” shall nean that piece and parcel
of i nmovable property referred to in dause
7(a) hereof which is intended to be secured/charged in

favour of the Trustees as stated therein.

“1Add” shall mean The |Industrial Credit and
I nvestment Corporation of India Limted having its
regi stered office at 163 Backbay Recl amation, Bonbay
400 020.

“Qutstanding” from tinme to tinme shall nean in the
aggregate, outstanding towards principal, interest
prem um and ot her charges and expenses what soever in
relation to the said Bonds and/or the Security, as
bei ng due and payable to the Bondhol der/s and/or the
Trustees under the provisions of this Agreenment or
other agreenent(s) or offer Docunent/s or arrangenent

entered i nto pursuance hereof;

“Cffer Docunents” shall nean the prospectus and ot her
docunents regarded as offer docunents in respect of
the issue of said Bonds for inviting subscriptions to
the said Bonds fromthe public.

“Partly Paid Shares” shall nean the partly paid
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(o)

(p)

(a)

(r)

(s)

(t)

(u)

shares of SSNL to be issued shortly and identified by
the Board of Directors of SSNNL and/or by the
Trustees as the party paid up shares for the purpose

of his Agreenent.

“Preview Date” shall nean in relation to each Service
Date, a date being 45 calender days prior to the
service date, both days not being included. |In case
the “Preview Date” falls on a holiday, the prior
wor ki ng day shall be the “Preview Date”.

“Request” (whether or not used in its capitalised
form but subject to the context) shall mean the
Notice in the form prescribed herein for
Addi ti onal Fundi ng.

“Schedul e” shall nean any Schedule attached to
this agreenment containing the principal ternms and
condi ti ons relating to the nodal i ties of
Addi tional Funding.

“Security” shall nean the nortgage, charge or lien
or other security interest created/to be created
by SSNNL in favour of the Trustees acting as
trustees for the Bondholders in accordance with

G ause 7(a) hereof.

“Service Date”, “Service Dates” shall nmean any or
all dates during the term of the said Bonds on
whi ch any paynent of principal, interest, prem um
redenption anount(s) or any other sum whatsoever

falls due for paynment by SSNNL to t he Bondhol ders.

“SSNNL” shall nean Sardar Sarovar Narmada N gam
Limted, a conmpany having its registered office at

Bl ock No.12, 1st Floor, New Sachival aya Conpl ex,

Gandhi nagar, Qujarat.

“Trustees” shall mean the trustees for the

Bondhol ders and shall in the first instance nean
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Il and in the weven tof any change or
substitution of Tr ust ees shal | mean such

substituted Trustees.

CONSI DERATI ON

2. In the circunmstances recited above, SSNNL has
requested GOG to enter into this Agreenment with a
view to provide for vari ous matters and
contractual obligations of GOG to nake avail able
and to provide Additional Funding to SSNNL as nay
be required for the purposes of facilitating and
enabling, if necessary, SSNNL to make paynents of
and to service the paynent and repaynment of
principal, interest, prem umand other charges and
expenses in relation to the said Bonds. GOGin its
capacity as the sole sharehol der of SSNNL, and
bei ng the principal sponsoring party in relation
to the Narmada Project, under inplenentation by
SSNNL, has agreed to enter into and execute this
Agreenent and has pernitted SSNNL under the O fer
Docurnents proposed to be issued by SSNNL to make
certain representations therein in relation to the

provisions of this Agreenent.

PREVI EW PROCESS AND EVENT OF ELIG BILITY TO CALL

3 (a) SSNNL has agreed to nmake paynent to the
Bondhol ders of all amounts of principal, interest,
premium and all other charges and expenses as provided
herein and as would be prescribed in the Ofer
Docunments. SSNNL hereby agrees and declares that it
shal | duly discharge such obligations for t he
paynent / r epaynment of the above sums and/or the
Qutstandings, in relation to the said Bonds from out of

its own funds and assets.

(b) SSNNL shall in consultation with the
Trustees and not later than 30 days from the date of
allotment of the said Bonds, set up a “No Lien Account”
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with a Bank approved by the Trustees, and to be called
the “Designated Account”. The operations of the said
Desi gnated Account and all wthdrawals from the said
Desi gnated Account shall be made only in consultation
with the Trustees, and shall, exclusively be utilised
for the purpose of servicing the said Bonds and/or the
paynments of the Qutstandings in relation thereto. SSNNL
may in consultation with the Trustees open nore than
one Designated Account as may be required, all of which
shal | be known as “t he Designated Account (s)”.

(c) On each Preview Date, SSNNL and the
Trustees, shall, in relation to the funds avail able for
paynents to be nmde on the relevant Service Date,
determ ne whether SSNNL is in a position to fully pay
and discharge its paynent obligations on the relevant
Service Date. In the event, that on the Preview Date
there are inadequate funds in the Designhated Account
(s) avail able for paynment on the rel evant Service Date,
or if the Trustees are otherwise satisfied, having
regard to the circunstances pertaining to SSNNL that it
would be in a position to fully pay and/or discharge
obligations on the relevant Service Date, the Trustees
and/or SSNNL shall forthwith be entitled to declare
that an Event of Eligibility to Call has occurred, and
shall forthwith be entitled to comunicate the sane to
the appropriate official of GOG being the “Additional
Chi ef Secretary (FD) Governnent of Qujarat” or failing
him or in case of redesignation, to the Chief
Secretary, Covernnent of Cujarat.

(d) (i) Upon the conmmunication of the Event of
Eligibility to Call as aforesaid to GOG by the Trustees
and/or SSNNL in the form of a Notice referred to
aforesaid, intimting the extent of the Additional
Funding required, GOG agrees to pronptly nmake
di sbursenment into the Designated Account/s of requisite
funds, to the extent so required by SSNNL and/or the
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Trustees. GOG further agrees that it shall comunicate
its decision in relation to the node and conbi nati on of
the Additional Funding required, in respect whereof GOG
shall have the sole discretion to decide. GOG agrees
that it shall unconditinoally make disbursenent of the
amount requested by the Trustees and/or SSNNL under the
aforesaid Notice/intimation of the Event of Eligibility
to call and that the pendency of the final decision in
relation to node and conbination of Additional Funding
shal | not be a ground of w t hhold or del ay
di sbur senent .

(ii) GOG agrees that the disbursenents so
made by GOG under the aforesaid clause (lI) or the
Addi ti onal Fundi ng pr ovi ded by G0G  shall be
subordinated in all respects to the obligations of
SSNNL to the Bondhol ders. Accordingly GOG agrees not to
recall such disbursenents which have been nmade to SSNNL
or the Additional Funding which shall continue as such
until all the obligations of SSNNL to the Bond hol ders
in accordance with the terns of issue have been fully
conplied with/satisfied.

(iii) GOG agrees to make the disbursenent
under clause (lI) or the Additional Funding, by credit
to the said Designated Account(s) atleast 7 (seven)

days prior to the Service Date.

(iv) It is also agreed that GOG shall in
relation to the extent of the Additional Funding
requested by the Trustees and/or SSNNL be entitled to
seek any clarification in respect of +the node of
conmputation or any other details in that behalf but,
t he pendency of such request or clarification shall not
be a basis for w thholding any disbursenent prior to
the Service Date or in any manner delay or postpone the
provision of such Additional Funding. It is further

agreed that any pending dispute or clarification
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regarding one or nore Service Dates, shall not be a
ground for w thholding any further disbursenents and it
is an essential term of +this Agreenent that GOG
unconditionally agrees to make available the requisite
amount of Additional Fundi ng/ D sbursenment in respect of
each Service Date to the extent requested for by the
Trustees and/or SSNNL from tinme to time in accordance

with the provisions of this Agreenent.

(v) The Notice referred to in sub-clause (d)
above shall be generally in accordance wth the
provi sions of Annexure — | attached hereto and, shall
be considered as having been properly communicated to
the GOG if the notice or request is delivered to the
Addi t i onal Chief Secretary, F.D., @GOG Qjarat or
failing himor in case of redesignation, to the Chief

Secretary, Covernnent of Cujarat.

(vi) It is expressly clarified that neither SSNNL
nor the Trustees shall be required or obliged in any
manner to inquire into or ascertain whether any
i nt er nal procedur es, resolutions or consents are
required to be obtained or conplied with by GOG nor to
the pendency of such procedure to be an excuse or
ground for non-paynent of the Additional Funding or any
delay in nmaking available the same to SSNNL and/or
Trustees as requested therein. They shall presune all
such conpliance. SSNNL and/or the Trustees shall, upon
valid delivery of the Notice or Request as above be
entitled to assume and GOG warrants that such Notice
has been validly delivered and that all internal
conpl i ances, approvals and procedures have been
conplied with an, in any event there is no naterial

requi rement outstanding for conpliance in that behal f.

(e) The Notice issued by the Trustees upon GOG
shall be binding on GOG and the sane shall to the

extent applicable also be subject to the provisions of
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the Security and such other arrangenents in favour of
the Trustees under the provisions of clause 6 hereof.
Upon the issuance of such notice for Additional Funding
by the Trustees, all further nodalities in relation to
the obtaining of the Additional Funding from GOG the
entering into of proper arrangenents of |oan and
security, or, as nmay otherwise be required by the
provisions of this Agreement, including if necessary,
any arrangenments or docunments to be entered into and/or
executed in favour of the Trustees, shall be entered
into and executed by the Trustees, as the constituted
attorneys for SSNNL who are hereby irrevocably and
unconditionally authorised to do so. GOG agrees to
conply with all such actions of the Trustees and shall
duly punctually perform their obligations in that
behal f.

(f) SSNNL and GOG al so agree to indemify and
keep indemified the Trustees from and agai nst any | oss
or damage caused to any party as a result of the
Trustees exercising all such powers and authorities
referred to above or otherwise for any reason
what soever.

(g) (i) On or before each Preview Date, SSNNL
shall on the assunption that an Even of Eligibility to
Call nmay occur on that date, pass all corporate
resolutions including Board Resolutions and, shall
comply with all necessary formalities and issue all
necessary authorisations as may be required by the
Trustees in that behalf to enable SSNNL by itself
and/or the Trustees to issue a notice seeking
Additional Funding and all such corporate resolutions
and procedures shall be conplied with to the end and
intent that in the event of a Higibility to Call
occurring by then, SSNNL and/or the Trustees can
forthwith proceed to issue the Notice upon GOG seeking
Additional Funding without any delay, or having to
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conply with any fresh fornalities or nodalities in
order to seek Additional Funding from Governnent of
GQujarat prior to the Service Date. Al such corporate
resol uti ons, formalities and conpliances shall be
carried out and inplenented to the satisfaction of the
Trustees, on or before the Preview Date and any
requirement in that behalf indicated by the Trustees
shal | be final and bi ndi ng upon SSNNL and GOG

(ii) Wthout prejudice to (i) above, SSNNL
shall also pass all such corporate resolutions and
conply with all procedures and formalities as may be
required by the Trustees, wunder the provisions of
Articles of Association of SSNNL to enable the
forfeiture of any shares on which calls have not been
paid up by GOG or, if necessary for the enforcenent of
any security which may be held by the Trustees in that
behal f or, for subnmitting to the order or direction of
any Court or other appropriate authority to the extent
that the exercise of any renedies by the Trustees
against SSNNL and/or GOG shall be expeditiously
undertaken, if necessary by the Trustees under such

aut hority.

4. In the event of the Additional Funding being in
the form of subscription to equity or paynment of
calls on the Partly Paid Shares, then, it is
agreed by GOG that SSNNL and the Trustees on
behal f of SSNNL, subject to the provisions of |aw
and of the Articles of Association of SSNNL, are
entitled to make one or nore calls of such amount
or amounts as they think fit, in respect of Partly
Pai d Shares, with the condition that shares having
the sane anmpunt paid up thereon being considered
as shares of the sane class. The Trustees as
agents and attorneys of GOG are also irrevocably
aut hori sed on behalf of GOG to agree with SSNNL to
credit the anount of Additional Funding or such
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part thereof as may be decided as being
appropriate to a portion of or to a limted nunber
of Partly Paid Shares of the sane class with a
view to make them fully paid, whilst on the other
hand retaining them as Partly Paid Shares of the
sane class or to reduce the outstanding unpaid
anobunt on such other Partly Paid Shares by
crediting a portion of the Additional Funding to
such other Partly Paid Shares, all to the end and
intent that SSNNL and/or the Trustees shall have
the discretion and authority to credit or direct
the credit of the anmount of the Additional Funding
to the partly paid shares of the sane class in a
di sproportionate  nanner, i f t hat is found
appropriate at that stage having regard to all
ci rcunst ances prevalent at that tinme. The Articles
of Association of SSNNL shall as soon as possible
be anmended in a form and nanner satisfactory to
the Trustees, in order to facilitate and enable
the performance of the obligations under this
Agreenent, and/or any other arrangenents and
docunents entered into pursuant to the provision

her eof .

REMEDI ES

5.

The Additional Funding to be provided by GOG in
terms of its obligations as aforesaid, shall be
made available to SSNNL or as the circunstances
may require, to the Trustees acting as agents for
SSNNL, subject to the provisions of the Security
nore particularly set out in Cause 7 hereof. In
the event of @GOG failing to provide such
Additional Funding, then in addition to any
renedies which the Trustees may be entitled to
pursue agai nst SSNNL, they shall additionally al so
be entitled to the specific performance of all

such obligations in an appropriate court of I|aw
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and in relation thereto require and to also claim
such damages as they may be entitled to in that
behal f under law. The Trustees and/or Bondhol ders
shall give credit to SSNNL in respect of such
anmounts as may be recovered by the Trustees and/or
Bond holders in pursuance of the above. The
Trustees may without prejudice to all its other
rights, including the rights to sue GOG for
paynment of the Additional Funding, also forfeit
the Partly Paid shares where GOG does not pay the
called up amount and to exercise the power of
rei ssue thereof in favour of any party of its

choi ce.

APPRCPRI ATl ON

(i)

The anpbunts of Additional Fundi ng
received pursuant to paynent or credits nade by
GOG in the Designated Account shall be applied for
di scharge of the obligations in relation to the
rel evant Service Date. The paynent shall be
applied in the first instance to paynent of all
costs, charges and expenses if any of recovery or
realisation by the Trustees, in the second
instance to all paynments of interest and other
charges of a revenue nature failing due on the
rel evant Service Date and in the third instance to
the paynent of all amounts of a principal or
capital nature falling due on the relevant Service
Dat e.

SECURI TY AND ADDI T1 ONAL DOCUMENTATI ON

(i)

SSNNL agrees that the said Bonds and
Qut standings relating thereto shall be secured by
SSNNL in such form and nanner as nay be agreed by
and between thenselves and the Trustees. The form

and manner of security may interalia include:

(a) a nortgage on the said inmovable property
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(iii)

(iv)

(v)

bei ng a bungal ow situate on a sub-plot No.8
adneasuring 2503.002 square neters on plot
NO 280, Town Planning Scheme No.14, Near
Nar mada Col ony, Daf nal a, Shahi baug,
Ahredabad in the State of Qujarat.

(b) a first charge on the Additional Funding and
in respect of the rights of and benefits
accruing to SSNNL under the provisions of
this Agreenent.

SSNNL and GOG agree that they shall
also enter into and execute such further
docunentation and arrangenent as may be required
in relation to the Security and for naking
provi sion for various covenants of positive and
negative nature and to issue such further
confirmation as my be deened necessary by the
Trustees for the better protection of the
interests of the Bondholders and for the due
performance of the obligations by SSNNL and/or GOG
under this Agreenent.

SSNNL shall duly observe and perform
al | the terns, condi ti ons, covenant s and
stipulations in respect of the said Bonds as nay
be applicable and shall not commit any breach or
defaul t thereof.

SSNNL shall issue to each Bondhol der a
Bond Certificate in the form and the salient
features whereof are described in the Ofer
Docunents indicated in the Trust Deed in respect
of the Bonds allotted to him after obtaining the
requisite Certificate of Registration of Charge
from the Registrar of Conpanies, Qjarat, in
respect of the nortgage and charge under the
Debenture Trust Deed to be executed between SSNNL
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and the Trustees (“the Trust Deed”).

(vi) It is hereby further agreed by and

between the parties hereto as foll ows: -

(a) that the Trustees shall have all powers,
aut horisities and di scretions as are
provided for in the Trust Deed and/or the
additional documentation referred to in

Cl ause 8 hereof and under this Agreenent

(b) that SSNNL shall pay all such stanp duties
(including any additional stanp duty) other
duties, cesses, taxes, charges and penalties
whi ch SSNNL may be required to pay according
to the laws for the tine being in force in
the State in which its properties are
situated and in the event of SSNNL failing
to pay such stanp duties, other duties,
cesses, taxes and penalties as aforesaid,
which failure in the opinion of the Trustees
is likely to prejudice the interest of the
Bondhol ders, the Trustees will be at |iberty
(but shall not be bound) to pay the sanme or
arrange for paynment of the sanme for the
pur pose of protection and preservation of
the Security or for enforcenment of the
Security by the Trustees and SSNNL shall
repay the same to the Trustees on denand
without dermur with interest thereon at the

rate of 21% per annum

(c) The Trustees may, from tine to tinme or at
any tine waive on such terns and conditions
as to them shall seem expedi ent, and wi t hout
reference to the Bondhol ders any breach by
SSNNL or @GOG of any of the covenants and
provisions in these presents contained but

without prejudice to the rights of the
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Trustees in respect of any subsequent breach

t her eof .

(vii) Upon pr oof bei ng gi ven to t he
reasonabl e satisfaction of the Trustees that all
the said Bonds for the tine being i ssued have been
paid off or satisfied and upon paynent of all
costs, charges and expenses incurred by the
Trustees (including the remuneration of the
Trustees and all interest therein) the Trustees
shall, at the request and cost of SSNNL rel ease or
reassign to SSNNL or as SSNNL may direct, the
Security or such part thereof as may therein
subject to such security to be created by SSNNL in
favour of the Trustees thereon.

(viii) The provisions of this Agreenment and
the obligations contained thereunder shall be
bi ndi ng upon GOG notwi thstandi ng that SSNNL at any
stage ceases to be a wholly owned subsidiary of
&G or, not wi t hst andi ng, any reorganisation,
amal gamation, or winding up of SSNNL or any other

event of simlar nature.

(ix) This Agreenent shall be effective on
and from the date first hereinabove witten and
shall be in force till all the nonies in respect
of the Bonds have been fully paid and di scharged.

IN WTNESS WHERECF the Conpany has caused its
Conmon Seal to be affixed to this Agreenent has caused
this Agreenment to be executed in triplicate and the
other parties hereto have caused to be executed the
samne by their respective of ficials/Constituted
Attorneys on the day, nonth and year first above
witten as hereinafter appearing.”

Rel ated facts and events
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3.7 Further the terns of the Prospectus inter
alia provided that any change in the conditions of the
| ssue would require a consent in witing of the Bond-
hol ders conprises not less than three-fourth of the
outstanding anount of the Bonds or by a Special
Resol uti on passed at a neeting of such Bond-hol ders.

3.7.1 It is pertinent that in the year 2004, a
premature redenption of the Deep D scount Bonds was
attenpted. The SSNNL had issued a notice dated 27th
April, 2004 convening a neeting of the Bond-holders
for the purpose of early redenption of the Bonds. In
the said neeting a special Resolution was to be
considered. The special Resolution then proposed :
reproduced in its relevant part read as under,

“RESOLVED THAT pursuant to the provisions of the
Prospectus dated 29th Septenber, 1996 for issue of
Secured Redeenable Non Tax Exenpt Deep Di scount Bonds
in the nature of Pronissory Notes (Deep D scount Bonds)
and subject to such approval of Authority(ies), if any,
as may be necessary consent of Deep Discount
Bondhol der s be and is her eby accor ded for
nodi fication/variation of rights, privileges, ternms and
conditions attached to the Deep discount Bonds, to
provide that the Conpany shall have the right/authority
for early redenption of Deep Discount Bonds at the end
of the 11th year from the date of allotnent with the
sane Deened Face Value for the 11th year as fixed in the
Prospectus for withdrawal of Deep Discount Bonds by
Deep Discount Bond Holders and on exercising the
right/authority for early redenption at the end of the
11t" year, the Conmpany wll intinmate by giving two
nonths notice, to all the registered holders of Deep
Di scount Bonds, prior to the date of the early
redenption and from the date of the early redenption
the Deep Discount Bonds shall stand fully discharged
and the Conpany shall not be Iliable to pay any
i nterest, danage, conpensation, cost, charges on such
Deep Discount Bonds even if the Deep D scount Bond
certificate is not surrendered for recei pt of
redenpti on anmount.”

3.7.2 It appears t hat si nce certain
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representations were nmade to Security Exchange Board
of India about non-fixing of the Book C osure Date,
upon intimation by the SEBI, the Debenture Trustees
had withdrawmn the notice. At that tine things had
rested there.

3.7.3 It was thereafter that in the year 2008 the
State Legislature enacted the inpugned |aw, thereby
premature redenption was permtted by nodifying the
terms of financial covenants and conditions in the
Bond Certificate with retrospective effect by way of
statutory provision. A Call option was given to the
Conpany-SSNNL. A notice dated 03¢ Novenber, 2008 was
issued to the Bond-holders nentioning therein inter
alia that if the Deep D scount Bonds were not
surrendered for redenption, interest would not be paid
beyond 10th January, 2009.

Text of | npugned Legislation

3.8 Before proceeding further, the entire text
of i1nmpugned |egislation being Gujarat Act No.12 of
2008 as published in the Governnent of Cujarat Gazette
extraordi nary, dated 29th March, 2008 which is divided
into three Sections, is reproduced hereunder.

“GUJARAT ACT. 12 OF 2008

To confer power on the Sardar Sarovar Narmada N gam
Limted to redeem in the public interest, the Deep
Di scount Bonds issued by it.

It is hereby enacted in the Fifty-ninth Year of the
Republic of India, as follows: -

10. This Act may be called the Sardar Sarovar Narnmada

Nigam Linmted (Confernent of Power to Redeem Bonds)
Act, 2008.
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(1) Notw thstandi ng anything contained in the terns of
prospectus dated the 29th Septenber, 1993 issued by the
Sardar Sarovar Narmada N gam Limted being a Government
Conpany within the neaning of section 617 of the
Conpani es Act, 1956 (hereinafter referred to as “the
Conpany”) in respect of the Bonds or in the Trust Deed
dated the 31st Decenber, 1994 between the Conpany and
the trustees, or in any other docunent relating to Deep
Di scount Bonds or in condition No.7 appearing under the
headi ng “fi nancial covenants” and conditions” specified
on the reverse side of the Bonds (hereinafter referred
to as “the said financial covenants and conditions”)
the legislative Assenbly of Qujarat hereby anends, in
the public interest, the said financial covenants and
conditions as foll ows nanely:-

In the said financial covenants and conditions
after condition No.3 relating to redenption, the
following condition shall be inserted and shall be
deened always to have been inserted with effect on and
fromthe date of the allotnment of the Bonds, nanely,

“3A (a) Notwi thstanding anything contained in
condition No.3 relating to redenption and in the terns
of withdrawal appearing under condition No.9, each Bond
havi ng the face value of Rs.1, 11,000 issued at Rs. 3,600
shall be redeened earlier on such date and with such
deemred face value as the conpany nmay deternine by
payment of the anount so determ ned:

Provided that the deened face value shall be so
determned as not to be less than such anount as may be
arrived at by raising the deened face value of
Rs. 25,000 as on 11th January, 2005 at the rate of 18.92
per cent, for the period beginning from the said date
of 11th January, 2005 till the date of redenption so
det er m ned.

(b) The Conpany shall publish the date and the
deened face value determ ned under clause (a) in the
newspaper in English and Cujarat |anguage in the area
havi ng wi de circul ation.”

(2) The new condition 3A inserted in the said
financial covenants and conditions by sub-section (1)
shall be deemed to have been incorporated in and to
have fornmed part of each of such Bonds with effect on
and from the date of its allotment i.e. the 11th
January, 1994 (irrespective of whether the Bond is in
possessi on of a Bond hol der or not.)

3. No civil court shall have jurisdiction to
entertain any question arising out of any provision of
this Act and of the Deep Di scount Bonds (as anmended by
this Act) issued by the Conpany and no injunction shal
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be granted by any civil court in respect of any action
taken or to be taken in pursuance of any financial
covenant or condition of the Bonds.”

3.8.1 The Statenent of Objects and Reasons for the

above | egi sl ati on reads as under,

“The Sardar Sarovar Narmada Nigam Limted has issued
Deep Discount Bonds in the year 1993 having a face
value of Rs.1,11,000 at a discounted price of Rs.3, 600
each with a maturity period of 20 years from the date
of allotnent i.e. 11th January, 1994 thereby collecting
Rs.257.09 crores for financing the Sardar Sarovar
Project. The Bond at the end of 7th, 11th.  15th and 20"
year from the date of allotnent with a deened face
value of Rs.12,500/- Rs, 25,000/-, Rs.50,000/- and
Rs. 1, 11, 000/ - respectively.

The financial covenants and conditions of the Bonds do
not given option to the Nigamto redeemthe Bonds cones
to about nineteen per cent considering the present
trend of declining rates of interest which has
stabilized at 10.75 per cent and the enornous liability
of the Nigam to make paynent of Rs.7,445.26 crores at
the end of 20t year when the Bonds mature, it is
consi dered necessary, in the public interest, to
provide in the financial covenants and conditions of
the Bonds, an option to the Nigam to redeem the Bonds
prematurely on a date to be determ ned by the N gam so
as to save about Rs.4,616/- crores. It is, therefore,
consi dered necessary to amend the financial covenants
and conditions of the Deep Discount Bonds so as to
enable the Ngam to redeem the Bonds on a date

determined by it.”

Broad Facts of Contentions
4. The nmain contentions of the petitioners

against the validity of the legislation are inter alia
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that (i) there is no entry either in the State List
being List Il or the Concurrent List being List Il in
the Seventh Schedule to the Constitution, under which
t he i npugned | aw coul d have been enacted; (ii) even if
the court is to hold that the subject matter of the
| egislation falls within any of the entries available
either in List Il or List IIl, to the State
Legi sl ature, the doctrine of repugnancy woul d operate;
(iit1) the inmpugned legislation anpbunts to an
encroachnment on the legislative field of parlianent;
(iv) inpugned |law stand in conflict with the centra
laws nanely Securities Contract (Regulations) Act,
1956, the Securities and Exchange Board Act, Indian
Conpani es Act, 1956 and Negotiable Instrunents Act,
1882; and (v) the field in which the inpugned
| egislation operate was already occupied by the

central |egislations.

4.1 As against the above, the defence of the
side of the respondents has been that the i npugned
| egislation falls under Entry 43 in List Il under the
title “Public Debt of the State” and further falls
under Entry 20 in relation to “Economc and Soci al
Planning” in List IIl. According to them the subject
matter of the legislation in question falls in pith
and substance wunder the said tw entries and
therefore, state legislature could validity enact the
law which is referable to said entries. According to
the subm ssion, the inpugned |aw does not encroach
upon the legislative field kept for the Parlianent and
cannot be said to be in conflict with any of the
central statutes which occupy the different fields.
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4.1.1 Wil e the above are the broad stand and the
grounds raised by the parties, their subm ssions and
contentions covering the different issues and aspects
on the basic proposition, are referred to in detail

her ei nbel ow.

Subm ssions on behalf of the petitioners
4.2 Learned Seni or Counsel M .Deven Parikh wth
| earned advocate M. Kunal Nanavati for the petitioners

inter alia canvassed the foll ow ng main subm ssi ons,

(i) The State did not have source of power to
enact the legislation in question. No Entry
either in List Il or List Ill would confer the
| egi sl ati ve conpetence for passing the inpugned

| aw.

(iit) The Entry 43 in List Il of Public Debt of
State does not apply. The ‘Public Debt’ is a
speci al connotation and neaning. It has specific
context to the Consolidated Fund. It has

restrictive neaning.

(iii) Every debt of State is not public debt. The
I mpugned statute does not relate to ‘Public Debt
of State’. There is a distinction between the
public debt and other debt in the context of
Entry 43.

(iv) Article 292 and 293 deal with the borrow ng
power of the State. They are to be read with Rule
2(a) and Rule 7 of GCujarat Fiscal Rules, 2006.
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They cannot be the basis to bring inpugned
| egislation within the legislative entry 'Public
Debt of the State'.

(v) An Entry in the List in Schedule VII cannot
be read in such a w de manner as sought to be
read with reference to the inpugned | aw

(vi) The inpugned Act is repugnant and a clear
encroachnent in the legislative field earmarked
for the Parlianent only.

(vii) On the scope and applicability of Article
246 and 254 of the Constitution, as well as to
hi ghlight the concept of repugnancy of State |aw
vis-a-vis Central l|law, and the circunstances in
which the repugnancy rmy arise, fol | owi ng

deci sions were pressed into service.

(1) State of Madras Vs M s. Gannon Dunkerl ey and
Co. (Madras) Ltd. [AIR 1958 SC 560],

(2) Sahara India Real Estate Corporation Limted
Vs Securities and Exchange Board of India
[ (2013) 1 SCC 1]

(3) State of Orisa Vs Ms.Tulloch and Co. [AIR
1964 SC 1284, para 15]

(4) Deep Chand Vs State of UP. (AIR 1959 SC
648(1), para 29]

(5) Ch. Tika Ramji Vs State of U. P. [AIR 1956 SC
676, para 31]
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(6) Engineering Kungar Union Vs Electro Steels
Casting Ltd. [(2004) 6 SCC 36, para 17],

(7) Govt. of A P. Vs J. B. Educational Society
[ (2005) 3 SCC 212, para 8 to 12, 15 and 16]

(viii) The repugnancy may arise even otherw se
than in respect of Entry in List [Ill-the
Concurrent List. Decision in State of Kerala Vs
Mar Appran Kuri Conpany Limted [(2012) 7 SCC
106, para 39, 40 and 47] was relied on.

(ix) The Indian Conpanies Act, 1956, the
Securities Contract (Regulation) Act, 1956 and
the Security and Exchange Board of India Act,
1992 are the central |aws which cover the entire
field and are conplete code in thenselves. The
| ssue of Deep Discount Bonds and the attendant
rights and liabilities are governed under the

aforesaid Central | aws.

(x) The inmpugned law in its nature, effect and
by virtue of the provisions enacted cones into

direct conflict wwth the above Central | aws.

(xi) The inmpugned law is colourable |egislation.
Decision in K C Gajapati Narayan Deo Vs State
of Orissa [AIR 1953 SC 375] [para 9] was relied
on in this regard.

4.2.1 For assailing the inpugned |egislation on

ground of unreasonablity, the |earned senior

counsel nmade following further subm ssions-(a) No
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unf oreseen circunstance cane into exi stence subsequent
to the contract; redenption in the interest rate was
f or eseeabl e; the anount payabl e eventually was
crystallized before-hand at the tinme of contract; (b)
Redenption was not to be made out of the earnings of
the conpany, but there was a security provided and
there was a tripartite agreenent. (c) There was
no question of security to the extent of 1.25 tines
havi ng been got reduced in value; (d) No demand was
made in the tripartite agreenent till the statute was
enacted. (e) The rate of interest of 18.92% cannot be
said to be unconscionable when |ssue guaranteed it.
(f) There was a application of mnd in the context of
nodi fication of terns by % majority of Bond-hol ders;
(g0 The petitioners are in position of trust for
their workers; (h) “A’ Rating was obtained for the
Bonds and they were offered as public security. (i)
Subsequently, nodification of terns was unreasonable
and cannot be justified. (j) The ex-parte redenption
under the inpugned Act was a fraud on the powers.

Furt her subm ssi ons

4.3 The ot her | earned  advocates for t he
different petitioners M.Maulin Raval, M.B. T. Rao
M . Tushar Hemani, and M. Masoom Shah adopted t he above
subm ssions of learned senior counsel and nade

addi ti onal subm ssions summari zed as under,

(i) An Entry in any of the Lists in the Seventh
Schedule to the Constitution should be construed
in its legal neaning and not as per its popul ar

meaning. Gving broad nmeaning to the Entry does
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not nean depriving it of its essence of the
meani ng. For this proposition, decision of the
Suprene Court in State of Mdras Vs Gannon
Dunkerley & Co. (Madras) Ltd [AIR 1958 SC 560,
para 8, 12, 17, 60] was relied on.

(it) By giving wder neaning, the other Entry
shoul d not be rendered neani ngl ess. The deci sions
in Union of India Vs Shah CGoverdhan L. Kabra
Teachers’ College, [AIR 2002 SC 3675] was relied

I n support.

(ii1) The word ‘Public Debt of State’ being the
Entry 43 in List Il cannot be divided into
different words and for interpreting. It is to be

construed as one single phrase.

(iv) The inpugned Act is fraud on the |egislative

powers.

(v) Provisions of nine central statutes are
vi ol at ed because of the inpugned |aw (a) Section
126 to 141 of the Contract Act made redundant,

(b) Section 55 to 66, 68, 119, 637 and 641 of the
Conpani es Act, 1956 are violated, (c) Provisions
of the Incone-Tax Act, (d) Provisions of the
Negoti abl e I nstrunent Act, (e) Provisions of SEBI
Act, (f) Provisions of Security Contract Act and
(g) Provisions of Enployees’ Provident Fund Act.

(vi) The concept of federal supremacy would
apply. This proposition was highlighted by
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relying on paragraphs 62 to 67, 71, 76, 89, 98,
100 from the decision of the Suprene Court in
O fshore Hol di ngs (P) Lt d. Vs Bangal or e
Devel opnent Authority [(2011) 3 SCC 139].

4.3.1 On behalf of the Securities Exchange Board
of India (SEBI), |earned advocate M. Dharm shta Raval
supported the case of the petitioners, submtting as

under ,

(a) The Issue of the Deep D scount Bond was
governed by the regulatory provisions of SEBI
Act. She relied on the Preanble and Section 11 of
t he Act.

(b) SEBI is a regulatory body. Once the issue is
floated, the regulatory nmechanism of SEBI as per
the statutory provisions would cone into play.
Section 30 of the SEBI Act was referred to.

(c) Decision in Sahara India Real Estate Corpn.
Ltd. Vs SEBI [(2013) 1 SCC 1, para 66] was
relied on to contend that SEBI Act is self-

cont ai ned Code.

4.3.2 Before the Suprene  Court, in Transfer
Petitions, Security Exchange Board of India filed
affidavit and raised various contentions against the
validity of the legislation concerned. It was
highlighted that SSNNL was a conpany i ncorporated
under the Conpanies Act and was wholly owned by
Covernnment of Gujarat and was a governnent conpany
within the neaning of Section 617 of the Conpanies
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Act. @Gving the details of the Issue of Bonds
mentioned that as on 03¢ Novenber, 2008, 06, 69,371
DDBs were outstanding and out of the said total
01, 70,462 DDBs were held by 01, 29,841 investors in the
State of CQujarat and the remaining 04,98, 909 Bonds
were held by 02,79,335 investors outside the State of
Quj ar at .

4.3.3 Learned advocates for the petitioners in
addition to above submtted that when the |Issue was
fl oated throughout the country and the sane was |isted
in different stock markets, the inpugned |egislation
affected the rights of the Bond-holders who are
outside the State and who purchased the Bonds outside
the State; in other words, the inpugned |egislation
has extra-territorial operation and such |aw coul d not
have been enacted by the State. It was submtted that
the legislative powers of the State could not extent
beyond the territory and the rights of the Bond-
hol ders outside the State could not have been
adversely affected and they <could not have been
deprived of the benefits flowing from the I[ssue
i ncluding earning the interest at the prescribed rate.
Learned advocates assailed the constitutionality of
the legislation on the aforesaid ground of it having
an extra-territorial operation. The petitioners in the
next submtted that the consequential relief prayed
for of directing the SSNNL to pay the interest for the
| eft out period and further to nmake good the fi nanci al
| oss suffered by the Bond-holders due to prenature
redenption should be allowed. This, it was submtted,
was necessary nore particularly when the Guvil Suit
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was al so barred as per the provision in the inpugned

| egi sl ati on.

4.4 Lear ned advocat e appeari ng for t he
respondent further submtted that the consequenti al
prayers nmade by the petitioners nmay not be granted by
this court. It was submtted that what was canvassed
for grant of interest as per the condition of the
| ssue of the Bonds, for the |eft-out period, however
the sanme cannot be granted inasmuch as the Bond
hol ders may not have retained the Bonds w th accrued
interest till the date of inpugned legislation; it is
a matter of fact to be gone into and that whether the
SSNNL continued to enjoy the principal amunt. It was
submtted that even if the anobunt at the tine of
premature redenption was accepted by a Bond hol der,
the facts remains that the principal anmount wth
accrued interest canme to be parted with by the SSNNL
and the sane was received and enjoyed by the recipient
Bond holder. According to the submssion of the
respondent, it could not be said that the Bond hol ders
were conpletely deprived of the interest which could
be treated as damage or loss. It was further submtted
that even if it is considered for the sake of
argunment, this would involve quantification of damage
which required fact finding inquiry in respect of the
benefits clainmed to have been earned by the respective
Bond holders after receipt of principal anount and
interest upto the date of redenption. Even if the
reci pient Bond holders had earned out of the anount,
at what rate the earning was nade and to whi ch use the
anmount was put to, and what nature of investnent was
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nmade are all the questions to be considered on the
basis of evidence and factual inquiry. It was
therefore submtted that this court may not award the
danmages even if the court were to hold the inpugned
| egi slation to be unconstitutional or void.

Deci sions relied on behalf of petitioners

4.5 Qut of the various decisions relied on by
| earned counsel for the petitioners, few nmay be
referred to wth reference to the proposition

canvassed.

(1) Decision in Kishan Parkah Sharma Vs Uni on of
India [(2001) 5 SCC 212, Para 18] was relied on
for canvassing the principle of excessive
del egation and to contend that the inpugned

| egislation suffers fromthe said vice.

(2) Decisions in MC Mhta Vs Union of India
[AIR 1987 SC 1086(1), para 29], Shrikant Vs
Vasantrao [(2006) 2 SCC 682, para 19 28 and 30],
Pradeep Kumar Biswas Vs Indian Institute of
chem cal Biology [(2002) 5 SCC 111, para 20] and
Dr. S L. Agarwal Vs the Ceneral Manager

H ndustan Steel Ltd. [AIR 1970 SC 1150, para 8,
9 and 10] were relied on to submt that even
t hough respondent No.2 may be a State for the
purpose of Article 12 of the Constitution, it
neverthel ess cannot be equated wth State

Gover nnent .

(3) Decision in Jogendra Lal Saha Vs State of
Bi har [AIR 1991 SC 1148] was pressed into service

Page 56 of 144

HC-NIC

Page 56 of 144 Created On Wed Jan 27 11:36:01 IST 2016



C/SCA/14433/2008 CAV JUDGMENT

for the purpose of the followng proposition

cont ai ned t herein.

“7. The contract in question is in fact contrary to
the schene of this Act. It tries to take away the right
of the contractor to be paid excess nobney earned on
subsequent sale, though Section 83(3) of the Act
authorises the contractor to claim the excess anount
within the tine stipulated. Sonme of the other terns
under the contract also run counter to the provisions.
When Parlianent provides a special statute to cover a
given situation, there is an obligation on the State
while entering into contracts with citizens in regard
to matters so covered, to follow the special procedure
and obtain the protection which the law intends to
confer in regard to such transactions instead of
allowing its activities to run in a different
direction.”

(4) Union of India Vs Shah CGoverndhan L. Kabra
Teachers’ College [(2002) 8 SCC 228] was relied
on to contend that the Entry cannot be
I nterpreted by ext endi ng t he nmeani ng
unreasonably. Punjab Distilling Industries Ltd.
Vs The Conm ssioner of Incone-tax Punjab [AIR
1965 SC 1862, para 11] as well as Association of
Natural Gas Vs Union of India [(2004) 4 SCC 489,
para 42] were relied on for simlar proposition.

(5) State of Taml Nadu Vs K  Shyam Sunder
[(2011) 8 SCC 737, para 51, 52 and 53] as well as
Grand Kakatiya Sheraton Hotel and Towers
Enpl oyees and Wbrkers Union Vs Srinivasa Resorts
Limted [(2009) 5 SCC 342, paras 78, 79 and 80]
were referred to for contending that there was
el ement of wunreasonability and arbitrariness in

t he i npugned | aw.

(6) Mannal al Khetan Vs Kedar Nath Khetan [(1977)
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2 SCC 424, para 19 to 22] was pressed into
service to contend that where a contract express
or inplied, is expressly or by inplication
forbidden by statute, the Court will not lend its

assi st ance.

(7) M s. Hel os and Mat heson | nf ormati on
Technology Limted C/o. Corporate Law Chanbers
India Vs Securities and Exchange Board of India
[ Securities Appellate Tribunal, Mnbai Appeal
No. 69 of 2011 decided on 16t" Novenmber, 2011] was
relied on to submt that the Listing Agreenent is

statutory in nature.

(8) Sundaram Finance Limted Vs State of Qujarat
[GQujarat H gh Court judgnent, Special G vi

Application No.6223 of 2011 and Special GCvil
Application No. 12009 of 2001] was also pressed

into service.

Subm ssions of the State
4.6 Learned Advocate General M.Kanmal Trivedi
def ended the inpugned |egislation by making foll ow ng

subm ssi ons,

(1) The entries in the three Lists to the
Seventh Schedule are required to be construed
in a broad and |iberal manner and the field
indicated in any entry nust be allowed to cover
I ncidental and ancillary matters. The decision
in Welfare Assn., A RP. Vs Ranjit P. Gohil
[ (2003) 9 SCC 358, Para 28 to 30] was pressed

i nto service.
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(1) The inpugned legislation clearly falls
under Entry 43 List Il nanely “Public Debt of
the State”. This Entry read with Entry 20 Li st
[1l  nanely *“Economc and Social Planning”
appl i es. The pith and substance of the
| egi slation has to be seen.

(iii) The public debt is borrowing by the
State and its instrunentality. Furthernore, the
facts of the legislation had a |ink wth

budget ary source.

(iv) The | mpugned | egi sl ation properly
derives its legislative field as per the entry
above and the state is conpetent to enact the
said statute. There is no conflict between the
i mpugned | egislation and any other |aw made by
the Parlianent.

(v) The doctrine of incidental encroachnent
was enphasi zed to submt and contend that there
IS no encroachnment over the field of the
Parlianment by virtue of the inpugned enactnent.

(vi) Because of tripartite agreenent dated
20th August, 1993 the State CGovernnent entered
the shoe of SSNNL, the debt of SSNNL becone
State debt which was not segragable from the
State liability, it becane public debt of the
St at e.

(1x) It was not conpulsory for SSNNL to
redeem the Bonds and the provisions in the
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I npugned enactnent were in the nature of
enpower nent given to the N gam

(vii) Liability of guarantor and principal
debtor is co-extensive. The State undertook the
liability of SSNNL by virtue of tripartite
agr eenent .

(viii) Decision in Bank of Bihar Vs Danodar
Prasad [AIR 1969 SC 297, para 3 and 5],
decision in Industrial Finance Corpn. of India
Ltd. Vs Cannanore Spg. and Wg. MIlIls Ltd
[ (2002) 5 SCC 54, para 36] were relied on to
highlight the principle that creditor is not
required to be exhaust the renedi es agai nst the
principal debtor; secondly that the liability
of the guarantor is strict liability and co-

extensive with the principal debtor

4.6.1 By placing reliance on the tripartite
agreenent and the effect thereof, it was submtted by
| earned Advocate Ceneral that by virtue of the
tripartite agreenent, the debt of the SSNNL becane the
liability of the State Governnent which becane
guarant or under the agreenent. Referring to provisions
of Sections 128 and 140 of the Contract Act and the
decision in the Bank of Bihar Vs Dr.Danodar Prasad
[AIR 1969 SC 297] submtted that under Section 128 in
the Indian Contract Act, save as provided in the
contract, the liability of surety is co-extensive with
that of principal debtor. The surety becone liable to
pay the entire anount and the liability was inmediate
not to be referred until the creditor exhausts the
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remedy under the principal debtor. The simlar
proposition was canvassed by relying on |Industrial
Fi nanci al Corporation of India Ltd. Vs Cannanore Spg.
and Wig. MIIs Ltd. [(2002) 5 SCC 54].

4.6.2 Learned Advocate Ceneral placed reliance on
paragraph 3 to 5 and Paragraph 7 of the affidavit
which inter alia stated about the Sardar Sarovar
Project, its object, history and its devel opnent. It
was averred that SSNNL was incorporated to inplenent
the Project speedily; that SSNNL is a wholly owned
conpany of Governnent of Qujarat and a special purpose
vehicle was created to neet with economc and soci al
requirements of the State. In the affidavit, objects
of SSNNL were highlighted vis-a-vis the Sardar Sarovar
Project. It was further stated that till the end of
March, 2008 Covernnment of Q@Qujarat had released
Rs. 18, 489. 85 crores agai nst Rs. 02, 166. 39 corres
released by the other beneficiary States. It was
stated that the Governnent of (@ujarat had been
recei vi ng assi stance by way of |oan from Governnent of
India for accelerating the pace of +the Project.
Lear ned Advocate Ceneral by referring to the avernents
and narration of facts on this aspects, wanted to
contend that the inpugned law was in relation to
social and economc planning in the context of nulti-
pur pose Sardar Sarovar Project. He wanted to submt
that that Governnent of Qujarat had borrowed noney for
the Project which was through respondent No.2-SSNNL
and for the said borrowi ng, Governnent of Gujarat had
I ssued guarantees in public interest. H's attenpt was
to also indicate thereby that it was a public debt of
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the State which was being discharged through neans of

t he i npugned | aw.

Decisions relied on behalf the State Governnent
4.7 Following decisions were relied on by
| earned Advocate General in support of his above

subm ssi ons,

(1) G N  Venkataswany Vs Taml Nadu Smal

I ndustries Devel opment Corporation Ltd. J[AIR
1981 Madras 318, paragraphs 1, 2,10,16, 19, 26,
58]. Thereby interpretati on of expression ‘public
debt’ was highlighted that the expression “public
debt” has a neaning of its own as reflected in
the Public Debt Act, 1944, The expression
connotes only borrowng by the Governnment from
the public and does not take in any anount
payabl e by the public Governnment much less to the
Corporations in question. Entry 43, therefore,
cannot be relied upon to support the conpetency
of the State Legislature to enact S. 52-A

(2) Secretary to (Govt. Public Wrks and
Transport Departnent, Andhra Pradesh Vs Adoni
G nning Factory [AIR 1959 Andhra Pradesh 538,
paragraph 13] and it was submtted that existence
of contracts made by government does not curtai

| egi slative powers. In that case |aw was enacted
for regulating prices by the state.

(3) Ms. Raghubar Dayal Jai Parkash and 3. Vs
The Union of India [AIR 1962 SC 263, paragraphs

1, 19 to 26] for sanme above proposition.
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(4) Damadilal Vs Parashram [(1976) 4 SCC 855,
paragraph 11] was pressed into service to contend
that contractual obligation can be attached by

the conpetent | egislation.

(5) The Bank of Bihar Ltd. Vs Dr.Danodar Prasad
[AIR 1969 SC 297, paragraphs 3,5], Industrial
Finance Corpn. of India Ltd. Vs Cannanore Spg.
and Wg. MIls Ltd., [(2002) 5 SCC 54, paragraph
36] and Maharaj Uneg Singh Vs State of Bonbay
[AIR 1955 SC 540, paragraphs 1, 8 , 12 to 14]
were pressed into service for submtting on the
rights and status of guar ant or Vi s-a-vis
principal debtor as well as effect of guarantee.

(6) State of T.N. Vs G N Venkataswany, [(1994)
5 SCC 314, paragraphs 16 to 19] and Mardia
Chemcals Ltd. Vs Union of India, [(2004) 4 SCC
311, paragraphs 2,5,33,66, 67] were pressed into
service to submt as to how econom c |egislation
should be interpreted and the principles which
may be applied for considering the challenge to
its constitutionality.

(7) Jayantilal Ravishankar Bhatt Vs State of
Gujarat [1970 ILR 844 Cuj., at page 850, 860 to
862] and Animal Wl fare Board of India Vs A
Nagaraja, [(2014) 7 SCC 547, paragraphs 79, 88 to
90] were referred to on the principle of

I nci dental encroachnent and repugnancy.

(8) Dayaram Vs Sudhir Batham [(2012) 1 SCC 333,
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paragraphs 23 to 29, 32, 35]

(99 GT.L. Infrastructure Ltd. Vs State of
GQujarat [2014 (1) G.R 725, paragraphs 28, 29],
State of A P. Vs MDowell & Co.[ (1996) 3 SCC
709, paragraph 27], Wlfare Assn., A RP. Vs
Ranjit P. Gohil, [(2003) 9 SCC 358, paragraphs
28 to 30], Aka Ceramics Vs Cujarat State
Fi nanci al Cor por ati on [ 1985 (1) GR 57,
paragraphs 1 to 4, 11, 12, 14, 17, 26, 30, 31]
and Orient Paper and Industries Ltd. Vs State of
Oissa [1991 Supp (1) SCC 81, paragraphs 1,2, 9
to 14 , 22, 23] were referred to on the aspect of
| egi sl ative conpetency and the paraneters for
determ ni ng t he sane.

4.7.2 A Division Bench decision of this court in
Jayantilal Ravishankar Bhatt Vs State of QGujarat
[1970 GLR 844] was relied on in which the
constitutional validity of Quj ar at I ndustri al
Devel opnent Act was challenged on the ground that the
subject matter falls under Entry 48 of List |I in the
Sevent h Schedul e of the Constitution,

“When a law is inpugned on the ground that it is ultra
vires the powers of the legislature which enacted it,
what has to be ascertained is the true character of the
legislation, its pith and substance. |If on exam nation

it is found that the legislation is in substance on a
topic within the conpetence of the legislature, it
should be held to have valid in its entirety, even
though incidentally it mght trench on matters beyond
its competence. The extent of the encroachnent on
matters beyond its conpetence may be an elenent in

det ermi ni ng whether the legislation is colourable, that
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is, whether in the guise of making a |law on the mater
within its conpetence, the legislature is, in truth,
making a law on a subject beyond its conpetence. But
where that is not the position, the fact of
encroachnent does not affect the vires of the |aw even
as regards the area of encroachnent.”

4.7.3 For buttressing the contention that the
Entries in the three Lists should be construed w dely
and also to include ancillary and incidental matters,
| earned  Assi st ant Gover nnent Pl eader relied on
decision in Wlfare Association as well as D vision
Bench decisions of this court in Alka Ceramc
Jayantilal Ravi Shankar Bhatt, GIPL Infrastructure.

Subm ssi ons and Cont enti ons on behal f of
respondent No. 2- SSNNL

4.8 Learned senior counsel M. Mhir Joshi
appearing for respondent No.2-N gam supported the
I mpugned | egi sl ati on by making foll ow ng subm ssi ons,

(i) By referring various clauses in the
prospectus it was submtted that there is an
element of public debt and also a public

i nterest di mension,

(ii) He highlighted followng aspects and
figures were highlighted

(a) 300 crores in aggregate out of which
256.90 crores was from Deep Discount Bond
bei ng the fund raised for the project.

(b) Rs.7445 crores was required to be repaid
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at the end of redenption period. Bonds are
Issued in January, 1994 and the 20 years

period was to expire in 2009.

(c) On the date of redenption, that is 10th
August , 2009 the total liability  of
repaynment woul d have been Rs. 3346 crores and
nore. The anount of Rs.3042.85 crores was

al ready pai d.

(d) The petitioners are hol di ng for
Rs. 245.31 crores which constitute only 7.3%
of the total redenption anount.

(e) The State has all ocated Rs. 18,000 crores
for the project and the cost books 20%

escal ati on.

(f) The State wanted to save itself from
spendi ng about Rs.4,000 crores nore and
therefore passed the Statute taking up the
liability of SSNNL which was its linb. It
was in realm of social and econom c
pl anni ng, the counsel enphasized.

(g) Reliance was placed on decision of the
Suprene Court and in particul ar paragraph 22
thereof in Viklad Coal Merchant, Patiala, Vs
Union of India [AIR 1984 SC 95]in support of
the subm ssion that the inpugned | egislation
could be enacted for the purpose of socia

and econom c pl anni ng.
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(ti1) The consideration of the challenge has
to be placed in the context of public debt of
the State so arising and the |legislation
enacted by the State for this purpose which has
public interest elenent and it is also in
course of social and economc planning, for,
the whole subject matter relates to Narnada

Proj ect .

(iv) In the project the entire interest
burden is to be discharged by the State of
Quarat and the total debt is divided into
t hree st ages.

(v) There was no inviolable right for the

I nvestors. A w thdrawal option was avail abl e.

(vi) The objects and reasons of the inpugned
Act are quite relevant, it was submtted by
| earned counsel and he highlighted the sane.

(vii) Intention of the Legislature was not to
| egi slate on the Bond but basically and for al
pur poses to reduce the public debt for managi ng

and pursing econom c and social planning.

(ix) The budgetary allocation, the tripartite
agreenent, the nature of project, the assets
generated, etc., are the strong aspects which
link the entire exercise of passing the
I mpugned legislation in relation to the debt of
the State. Therefore the subject was public
debt of the State and Entry 43 in List Il read
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with Entry 20 in List 11l would apply.

(x) In pith and substance, the concept of
public debt was acted upon. It was submtted
that referring to any other Entry in List |
woul d be on the contrary a col ourabl e exerci se.

(xi) He submtted that the notive of the
Legi sl ature cannot be exam ned but the factua
aspect nmust be examned for judging the
| egi sl ative conpetency of the i npugned Act.

(xi1) On t he r easonabl eness of t he
| egi sl ati on, It was submtted that t he
petitioners did not have any fundanental right,
nor constitutional right, nor statutory right
aval l able to urge as a ground to challenge the

| mpugned Act.

(xiii) The rights are in the arena of contract.
About the redenption permtted wunder the
i mpugned |legislation, it was submtted that
right to redeemis a standard right and there
Is nothing illegal when the State has in
exercise of its legislative powers for which it
had the source of Entry in List |Il, by enacting
a law provided for early redenption for valid

consi derati on.

(xiv) Merely because the contractual rights
are nodified, it did not render the action
unreasonabl e nor the Act was open to chall enge

on the ground o Article 14. There was no
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mani fest arbitrariness because of which it
could be said that a statute is against the
tenats of Article 14.

(xv) Retrospectivity by itself S not
i nval i d.

(xvi) The claim of larger sum at the end of
the Five Years was an event yet to occur.

(xvi) He relied on decision in Dharam Dutt Vs
Union on India [(2004)1 SCC 712] about
reasonabl eness in the context of Article 19 to
judge the validity of the provision.

(xvii) From decision in R C Tobacco (P) Ltd.
Vs Union of India [(2005)7 SCC 725, para 21,
22 and 30] were relied on the aspect of
retrospectively.

(xviii) For contending that one man | egislation
can be a valid exercise of legislative powers,
he relied on decision in S.P. Mttal Vs Union
of India [(1983)1 SCC 51, paragraphs 162 to
164] .

4.8.1 Learned senior counsel for SSNNL submtted
on the aspect of |egislative conpetence that the first
step is to determned the field of legislation with
reference to the Entry in the List concerned. It was
submtted that once the field is validly traced from
an Entry for the subject-matter of the enactnent, the
| egislative conpetency would stand established.
According to his subm ssion the next question would be
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to consider whether the field or subject in respect of
which the State Legislature has enacted the law, is
occupied by any law nmade by the Parlianment. He
submtted that after these two aspects are cleared,
the Court has to further see whether the | aw nade by
the State Legislature has entrenched the |aw nade by
the Union Legislature. Here nore pertinent question
woul d be the extent of entrenchnent or encroachnent.
It would be the noot question whether the encroachnent
iIs marginal or substantial. He submtted that the
i nci dent al encr oachment of law by the State
Legislature in the area of |aw nade by the Parliament
would not render the State law invalid once the
legislative field was available to the State
Legi slature under an Entry for enacting its law. He
submtted that mnerely because of law of the State
Legislature is in apparent disharnmony, it would not
get automatically invalidated and further inquiry
woul d be necessary whether it sands in real conflict
wth the Central legislation. There is indeed no
di spute to the aforesaid principle stated by |earned
seni or counsel. The question to be addressed while
considering the constitutionality of | egi sl ation
enacted by the State Legislature when pitted agai nst
the law nmade by the Central Legislature, would be
whet her both the laws having regard to the | egislative
Entry to which they <claim their conpetence and
exi stence, can stand together duly reconcil ed.

Deci sions Relied on by Respondent No. 2- SSNNL
4.9 Learned senior counsel for SSNNL relied on

the followng decisions to buttress his above
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subm ssions and el aborated them to further enphasise
that the legislation is on the econom c aspect and the
said context cannot be overlooked while judging its
constitutionality from different standpoint- (i)
| shwari Khetan Sugar MIIls(P) Ltd. Vs State of U. P.
[(1980) 4 SCC 136]; (ii) R K Grg Vs Union of India
[(1981) 4 SCC 675]; (iii) State of Kerala Vs Mar
Appraem Kuri Conpany Limted [(2012) 7 SCC 106]; (ivV)
Rajiv Sarin Vs State of Uttarakhand [(2011) 8 SCC
708]; (v) Animal Welfare Board of India Vs A Nagarja
[ (2014) 7 SCC 547]; (vi) State of Madhya Pradesh Vs
Rakesh [(2012) 6 SCC 312]; (vii) Mklad Coal
Merchant Patiala etc. Vs Union of India [AIR 1984 SC
95]; (viii) Builders Association of India Vs Union of
India [AIR 1989 SC 1371]; (ix) Association of Leasing
and Financial Service Conpanies Vs Union of India
[(2011) 2 SCC 352]; (x)State of A P. Vs MDONELL &
Co, [(1996) 3 SCC 709]; (xi) Dalma Cenent (Bharat)
Ltd. Vs Union of India [(1996) 10 SCC 104]; (xii)
S P.Mttal Vs Union of India [(1983) 1 SCC 51];
(xiii) Dharam Dutt Vs Union of India [(2004) 1 SCC
712]; (xiv) R C. Tobacco (P) Ltd. Vs Union of India
[ (2005) 7 SCC 725].

4.9.1 Learned seni or counsel M.S N Soparkar nade
subm ssions on the sane |ines. Learned senior counsel
M .M hir Thakore enphasized the approach of the court
to the question of vires to submt that the court’s
function is not to strike down the |law by picking up
the holes. The court should also lean to upheld the
| egislation. In this regard, he relied on decision in
Govt. of A P. Vs P. Laxm Devi [(2008) 4 SCC 720,
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par agraphs 39, 40 to 49, 55, 61, 64, 70, 73].

5. In Iight of the above factual conspectus and
the contentions canvassed on behalf of the parties,
the follow ng aspects energe for exam nation, broadly

st at ed.

(a) The application and anbit thereof of
Article 246 and Article 254 of the Constitution;

(b) Whet her the inpugned |egislation can be
said to be tracing its legislative field from
Entry 43 in the State List and from Entry 20 in
the Concurrent List, the said Entries either

taken individually or conjointly;

(c) Whet her the inmpugned | aw enacted by the
State Legislature is repugnant and whether such
repugnancy arises vis-a-vis the legislations
enacted by the Parlianent;

(d) Whet her having regard to the doctrine of
occupied field, the inpugned |egislation stands
valid or it is unconstitutional because of its
inrod into the subject matter field occupied by

the Central |egislation;

(e) For the purpose of (c) and (d) above,
what is the scope and operational anbit of the
| aws enacted by the Union Legislature, nanely (i)
the Securities Interest (Regulation) Act, 1956;
(11) Securities and Exchange Board of I|ndia Act,
1992; (iii) the Indian Conpanies Act, 1956; (iv)
the Negotiable Instrunents Act, 1882 and (v)
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| ndian Contract Act, 1872 for their concerning

provi sions conpared to the inmpugned | egislation;

(1) The nature, scope, anbit and effect of

the i npugned | aw nade by the State Legi sl ature;

(9) The encroachnent into, conflict wth and
trenching upon by the inpugned |egislation vis-a-
vis the aforesaid |aws nade by the Parlianent;
the wvires and the constitutionality of the
I mpugned | aw;

(h) The question of consequential relief.

Constitutional Provisions

6. It is in the setting of the interpretational
effect and operational scope and anbit of the
provisions of Article 246 read wth Article 254,
further to be read with the relevant Entries, that the
controversy as to the constitutionality of the
I npugned law is to be consi dered.

6.1 Article 246 deals with the subject matter of
| aws nade by Parlianent and by the |egislatures of
State. The Article reads as under,

“246. Subject-matter of [aws nade by Parlianment and by
the Legislatures of States

(1) Notwithstanding anything in clauses (2) and (3),
Parliament has exclusive power to make laws wth
respect to any of the matters enunerated in List | in
the Seventh Schedule (in this constitution referred to
as the "Union List").

(2) Notw thstanding anything in clause (3), Parlianent,
and, subject to clause (1), the Legislature of any
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State al so, have power to make laws with respect to any
of the nmatters enunerated in List IIl in the Seventh
Schedule (in this constitution referred to as the

"Concurrent List").

(3) Subject to clauses (1) and (2), the Legislature of
any State has exclusive power to make laws for such
State or any part thereof with respect to any of the
matters enunerated in List Il in the Seventh Schedul e

(inthis constitution referred to as the "State List").

(4) Parlianment has power to make laws with respect to
any matter for any part of the territory of India not
included b [in a State] notwithstanding that such

matter is a natter enunerated in the State List.”

6.1.1 Article 254 is another provision to be read
with Article 246. Article 254 speaks of inconsistency
between |aws nmade by Parlianent and |aws nade by
| egislatures of State. It is reproduced herein.

“254. | nconsistency between |aws nmade by Parlianment and

| aws made by the Legislatures of States

(1) If any provision of a |law nade by the Legislature
of a State is repugnant to any provision of a |aw nmade
by Parlianment which Parliament is conpetent to enact,
or to any provision of an existing law with respect to
one of the matters enunerated in the Concurrent List,
then, subject to the provisions of clause (2), the |law
nmade by Parlianent, whether passed before or after the
| aw nmade by the Legislature of such State, or, as the
case may be, the existing law, shall prevail and the
| aw nade by the Legislature of the State shall, to the

extent of the repugnancy, be void.

(2) Wiere a law nade by the Legislature of a State with

respect to one of the mnmatters enunerated in the
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Concurrent List contains any provision repugnant to the
provisions of an earlier |law made by Parlianment or an
existing law with respect to that matter, then, the | aw
so made by the Legislature of such State shall, if it

has been reserved for the consideration of t he

President and has received his assent, prevail in the
State:
Provided that nothing in this clause shall prevent

Parliament from enacting at any tine any law wth
respect to the same matter including a |aw adding to,
amendi ng, varying or repealing the law so made by the

Legi slature of the State.”

6.1.2 Article 246 gives supremacy to the
Parlianent in respect of enacting laws and vests
exclusive power in the Parliament to make laws in
respect of any of the matters enunerated in List | in
the VIIth Schedule. List |I known as Union List sets
out the different heads - the subject matter in
respect of which the Parlianment is conferred an
excl usive power for making laws. List Il in the VIIth
Schedule which is the State List, enunerates the
subjects on which the State has the power to nake
laws. List IIl — the Concurrent List envisages the
subjects in respect of which the Parlianment as well as
the State Legislatures may enact |aws. The power of
the State Legislatures to nmake law in respect of
matters enunerated in List Il is subject to the power
of Parliament to nmake laws in respect of the matters
enunerated in the Union List as well as in the
Concurrent List. Cause (3) of Article 246 nmakes the
power of the State Legislature subject to clauses (1)
and (2).
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6.1.3 Dealing with inconsistency between the |aws
nmade by the Parlianment on one hand, and the | aws made
by the State Legislature on the other, Article 254
operates in tw facets. First is to provide the
mechanismto resolve the conflict between the two | aws
when placed against one another in case of conflict.
Secondl vy, a problem of determning whether a
particular State Law is repugnant to the Central Act
I's addressed; in other words, it states as to when the
repughancy ari ses.

6.1. 4 In Govt. of A P. and Vs J. B. Educationa
Society [(2005) 3 SCC 212]

“9. The Parlianment has exclusive power to legislate
with respect to any of the matters enunerated in List
I, notwthstanding anything contained in clauses (2)
and (3) of Article 246. The non-obstante clause under
Article 246(1) indicates the predoni nance or suprenacy
of the law nade by the Union legislature in the event
of an overlap of the law made by Parlianent wth
respect to a matter enunerated in List | and a |aw nade
by the State legislature with respect to a matter
enunerated in List Il of the Seventh Schedul e.”

“10. There is no doubt that both Parlianent and the
State legislature are suprenme in their respective
assigned fields. It is the duty of the GCourt to
interpret the legislations made by the Parlianment and
the State legislature in such a nanner as to avoid any
conflict. However, if the conflict is unavoidable, and
the two enactnents are irreconcilable, then by the
force of the non-onbstante clause in Cause (1) of
Article 246, the Parlianentary |legislation would

prevail notwithstanding the exclusive power of the
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State legislature to make a law with respect to a

matter enunerated in the State List.”

“11. Wth respect to matters enunerated in the List |11
(Concurrent List), both the Parlianent and the State
| egi sl ature have equal conpetence to legislate. Here
again, the <courts are charged wth the duty of
interpreting the enactnents of Parlianment and the State
| egislature in such manner as to avoid a conflict. |If
the conflict becones unavoidable, then Article 245

i ndi cates the manner of resolution of such a conflict.”

6.1.5 About scope, applicability and working of
Article 254, the Apex Court in Vijay Kumar Sharma Vs
State of Karnataka [(1990) 2 SCC 562] explained as

under which may be pertinently extracted.

“The Court has to examine in each case whether both the
| egislations or the relevant provisions therein occupy
the same field with respect to one of the matters
enunmerated in the Concurrent List and whether there
exi sts repugnance between the two |laws. The enphasis
laid by Art. 254 is "with respect to that matter".
Clause (1) of Art. 254 posits as a rule that in case of
repugnancy or inconsistency between the State |aw and
the Union law relating to the sane matter in the
Concurrent List occupying the same field, the Union | aw
shall prevail and the State lawwill fail to the extent
of the repugnancy or inconsistency whether the Union
law is prior or later in point of time to the State
law. To this general rule, an exception has been
engrafted in cl. (2) thereof, viz., provided the State
law is reserved for consideration of the President and
it has received his assent, and then it will prevail in
t hat State not wi t hst andi ng its r epugnancy or
i nconsistency with the Union law. This exception again

is to be read subject to the proviso to cl. (2)
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thereof, which enpowers the Parlianent to make |aw
afresh or repeal or anmend, nodify or vary. the
repugnant State law and it becanme void even though it
received President's assent. In short, cl. (1) Ilays
down a general rule; cl. (2) is an exception to cl. (1)
and proviso qualifies that exception. The premse is
that the law made by the Parlianent is paranount and
Union and State law nust relate to the same subject
matter in the Concurrent List. It is, thus, nade clear
that the Parlianent can always, whether prior or
subsequent to State law, make a |aw occupied by the
State | aw. An absurd or an I ncongr uous or
irreconcilable result would enmerge if two inconsistent
laws or particular provisions in a statute, each of
equal validity, could co-exist and operate in the sane
territory.” (Para 63)

Rel evant Entries

7. The legislative Entries which were referred
to in the rival submssions on behalf of the parties
claimng to be bearing a relation to the subject
matter of the inmpugned | egislation my be nentioned.
7.1 In the List I, nanely, the Union List, Entry
44 is in respect of “incorporation, regulation and
wi nding up of corporations whether trading or not,
wth objects not confined to one State, but not

i ncl udi ng uni versities.”

7.1.1 Entry 46 in the sane List relates to “Bil
of exchange, cheques, prom sorry notes and other I|ike
I nstruments.”

7.1.2 The subject of “Stock Exchanges and Futures
Markets” is Entry 48 in the very List.
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7.1.3 Al'so in Union List, Entry 35 is "Public Debt
of the Union” which was juxtaposed with simlar Entry
in the State List.

7.2 Fromthe State List, that is, List |Il, Entry
43 is “Public Debt of the State”.

7.3 As far as the Concurrent List is concerned,
the Entries referred to were Entry 7, Entry 20 and
Entry 43.

7.3.1 Entry 7 states the subject as “Contracts
I ncluding partnership, agency, contract of carriage
and other special forns of contracts, but not

i ncluding contracts relating to agricultural |and.”

7.3.2 Entry 20 is about “Economc and social
pl anni ng”.
7.3.3 Entry 43 reads: “Recovery in a State of

clains in respect of taxes and other public denmands,
including arrears of |and-revenue and sum recoverable

as such arrears, arising outside that State.”

7.4 Respondents’ case is that Entry 43 in “State
List” being “Public Debt of State” an Entry 20 in
“Concurrent Li st” nanely “Economc and Soci al

Pl anning” cone into play. The |egislative conpetency
of the State to enact the inpugned legislation is
derived from the said tw entries read and taken

t oget her.

Interpretative Principles for Legislative Entries
8. In order to appreciate the subm ssions as to
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under which | egislative head, the inpugned | egislation
would fall, it is quite necessary to bear in mnd

therefore to discuss, the paraneters informng the
interpretation of the legislative Entries in the three
Lists to the Seventh Schedule. It is the principle
wel | understood that the legislative Entries earmark
the respective fields for the two Legislatures. They
are not the source of power to legislate; the
fountain-source of power is Article 246 of the
Constitution wth other applicable Constitutiona

provi sions. The functions which the three Lists in the
Seventh Schedule and the Entries contained therein,
di scharge is to only demarcate the |legislative fields
between the Parlianment and the State Legislature.

8.1 The Suprenme Court has observed that each
general word enployed in the Entries has been held to
carry an extended neaning so as to conprehend all
ancilliary and subsidiary matters within the neaning
of the Entry, however wth a rider provided wth
si nul t aneous enphasi s, as obser ved In Wl fare
Association A R P. Mharashtra Vs Ranjit P. Gohi

[ (2003) 9 SCC 358] that,

So long as it can be fairly acconmobdated subject to
an overall limtation that the courts cannot extend the
field of an Entry to such an extent as to result in
inclusion of such nmatters as the franmous of the
Constitution never intended to be included within the
scope of the Entry or so as to transgress into the
field of another Entry placed in another List.

(enphasi s supplied)
8.2 Simlar was the observation in Shah
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Goverdhan L. Kabra Teachers’ Coll ege (supra) that the
rule of |iberal construction of an Entry would not
enable the Legislature to nake a law relating to a
matter which has no rational connection with the
subject-matter of Entry. It was observed that the
Court sometime is duty-bound to guard against
extendi ng the nmeani ng of words beyond their reasonable
connotation in its anxiety to preserve the power of
the Legislature. The Supreme Court stated, “while an

Entry is to be given its wdest nmeaning, it cannot be so
interpreted as to override another Entry or nake another Entry
nmeani ngless and in case of an apparent conflict between the
different Entries it is the duty of the court to reconcile

them..” For reconciliation, the doctrine of pith
and substance has to be applied and brought into
pl ay, qguided the Apex Court.

8.3 The decision of the Suprene Court in Gannon
Dunkerley’s case was referred to and relied on. From
that decision and the developnent in law in relation
thereto, it is possible to learn the interpretational.
In that case, (AIR 1958 SC 560) the words “sale of
goods” in Entry 48 in List Il of the Seventh Schedul e
of the CGovernnment of India Act, 1935 was considered.
The Suprenme Court held that in defining the words
“sale of goods”, its neaning cannot be extended so as
to cover the transactions which are not sal es of goods
within the Sale of Goods Act. It was held that a
building contract where the agreenent between the
parties was that the contractor should construct the
bui l ding according to specifications contained in the
agreenent in consideration of an agreed paynent, it
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was not a contract to sell materials used in the
construction nor the property in those materials pass
as novables and in that view, it was held, that the
provi sion of Madras Ceneral Sales Tax (Anendnent) Act,
1947 defining a sale to include a works contract was

ultra vires and voi d.

8.3.1 Though t he act ual ef f ect of Gannon
Dunkerley’'s case ceased to operate because of the
Parlianment enacted the Constitution (46" Anmendnent)
Act, 1982 by inserting Cause 29(A) in Article 366 of
the Constitution to define the phrase “Tax on Sale or
Purchase of Goods” and enl arge the neaning of sale. By
the said legislative act, the Parlianment unbounded the
nmeani ng of ‘sale of goods’, given by the Suprene Court
while interpreting Entry 48 List Il for those words it
cont ai ned. In other words by enacting anended
definition as above, the interpretational scope for
enl argenent of nmeaning of the said Entry was
i ndirectly w dened.

8.3.2 The constitutional doyen-schol ar H M
Seervai in his Constitution of India-A Citica
Commentary (4t Edition 2011, Vol une  3) after
di scussing the Gannon Dunkerley’'s case on the above
aspect and the post-decision devel opnents viewed to
opi ne t hat fol | owi ng observati ons in Gannon
Dunkerl ey’s case were the | aw accurately stated,

“To sumup fromthe expression ‘sale of goods’ in Entry
48 is a nonen juris, its essential ingredient being an
agreenent to sell novables for a price and property
passing therein pursuant to that agreenent. In a
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buil ding contract which is, as in the present case, one
entire and indivisible-and that is its norm there is
no sale of goods, and it is not within the conpetence
of Provincial Legislature under Entry 48 to inpose a
tax on the supply of nmaterials used in such a contract
treating it as a sale.”

8.3.3 The necessary ingredients of sale of goods,
as the Supreme Court explained, the agreenment to sell
for a price and the passing of property, therefore the
words ‘sale of goods’ were to be given neaning
accordingly. The decision in Gannon Dunkerley’s case
and the subsequent devel opnent in law after the said
judgnent on the aspect of the Entry help understand
what could be the interpretational contours and the
canons which may be applied for the perm ssible extent
of extending the neaning and i nport of an Entry.

8.3.4 What inplies is that while construing the
words in an Entry, the essence and the crux of the
meaning have to be adhered to and the basic
ingredients of the words in the Entry cannot be
divorced from it while giving an extended neaning to
it. This dictum would apply wth rigour when a
particular Entry contains a legal terns or words or it
is a technical phrase or it in its connotation

justifies to give it a special neaning.

8.4 On the basis of Gannon Dunkerl ey's deci sion
it was submtted on behalf of the petitioners that
wherever the Entry contains |egal words, they should
be given their |egal nmeaning. They therefore contended

that the words ‘public debt of the State’, being Entry

Page 83 of 144

HC-NIC

Page 83 of 144 Created On Wed Jan 27 11:36:01 IST 2016



C/SCA/14433/2008 CAV JUDGMENT

43 in the State List sought to be relied on by the
State, has to be given a legal and technical neaning
and its concept cannot be extended so as to cover
I ncl ude the inpugned | egislation.

8.5 In a Midras H gh Court decision in GN
Venkat aswany (supra) relied on behalf of the State,
while holding Section 2A of Taml| Nadu Revenue
Recovery Act as ultra vires the powers of the State
Legislature, the Dvision Bench of the H gh Court
observed to held that the State law for its subject-
matter provisions was not falling wthin the
expression ‘public debt’. Section 52A of the said Act
enpowered recovery of sunms due to the Tam | Nadu Agro
I ndustries Corporation which may be notified by the
State Governnent of Taml| Nadu in the Gazette to be
recovered as arrears of I|and revenue. The Suprene
Court decision in Gannon Dunkerley & Co. (supra) was
quoted. Thereafter, the Madras Hi gh Court held,

“when an expression like ‘land revenue’ has acquired a
definite and well understood neaning before the
promul gation of the Constitution and it is in that
neaning the said expression has been used in the
Constitution, it is not open to the State Legislature
by a fiction to treat sonething which is not |and
revenue as land revenue and nake a law with respect to

t he sane.” (Para 49)

8.5.1 The subm ssion of |earned Advocate General
of Stat of Tam | Nadu was that the Act could fall
under Entry 43 of List Il was negatived and it was
observed that the expression ‘public debt’ has a
meaning of its own as reflected in the Public Debt
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Act, 1944; the expression connotes only borrow ng by
the Governnment from the public, therefore was not to
come to support to the State Legislature to be
conpetent to enact Section 52A

8.6 The Entries in the three Lists obviously
cover a very wi de range of topics and the subjects, as
W de as the areas and activities in which the State
woul d have to unfold itself and for that purpose need
to legislate on those subjects. |If the rainbowrange
of different Entries in the State List and Concurrent
List are attentively considered, there are certain
Entries specifying the legislative field by describing
such field with general words. The generality of the
subject and the words would naturally book for it a
wi de neaning. It would be naturally possible to attach
br oadest possi bl e neaning while interpreting the sane.
There are Entries which denote the commercial words.
There are Entries which delineate the subject in the
soci o-econom c arena. Entries also include the Entries
on the subject of polity or denocratic areas. There
are other Entries which contain the words which are
technical. Still there are Entries which are in the
nature of |egal phrases. The rainbowrange of the
Entries, their subjects and the nature thereof would
accommodate interpretation and neaning differently in
the context of the very nature of the subject
nmentioned in the Entry. Wile the cardinal principle
of broad and wde interpretation would generally
govern the neaning in the Entries, the extent of
enl argenent which may be adm ssible for interpreting
an Entry would vary with the Entry itself, the concept
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I nheres, its context and its neaning per se. Were the
subject-field in the Entry it technical or legal in
nature or contains defining word or words, such cases
woul d be the cases of caution. Such kind of Entries
cannot be interpreted or construed for its nmeaning too
wide in a manner as the other Entries general in

nature nmay permt.

8.7 The sunmming-up principles for interpreting
the legislative Entry would be that Entry should
normally receive wide interpretation to include all
i nci dent al and ancillary matters. However , whi | e
enlarging, it should not be robbed off its essence and
essential ingredients. An Entry can also not be
interpreted too wide to override another Entry. The
Interpretation of an Entry cannot be so attached so as
to render another Entry of its neaning. It would be
also an inpermssible interpretation, if in the
process, such interpretation and neani ng transgresses
into the field of another Entry placed in another
List. In other words, enlargenent is perm ssible, but
enlarged wthout taking away extract of it is the
principle. In zealousness to save the legislative
power of a legislature, the zone of neaning of an
Entry cannot be flexed where it does not really reach.

Legi slative field and i npugned | aw

9. The case of the respondents being that the
I mpugned law is referable to Entry 43 in List |, that
Is, “Public Debt of the State”, contentions were
canvassed in detail by I|earned advocates on the

concept of public debt of the state and it was sought
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to explain that the inpugned |aw belongs to the said
field. Thei r contenti ons may be sunmmari zed
appropriately at this stage.

9.1 It was contended that because of the
tripartite agreenent, the debt of the state government
was treated in the realm of public debt of the state.
Article 293 was relied on to submt that it conferred
the borrowing power and that the executive power of
the state extends to borrowing wthin the territory of
India. On the basis of Article 293(3) was further
relied on to submt that such borrow ng woul d include
the loan which has been made to the state by the
governnment of India or in respect of which a guarantee
has been given. The definition of “debt” in sub clause
(8) of Article 366 was pressed into service.

9.2 It was submtted that the interpretation to
“Public Debt of the State” is required to be given in
the context of debt as a charge from the Consoli dated
Fund. In this regard, various Articles of the
Constitution were relied on nanely (1) Articles 199
defines Mnney Bill, (2) Aticle 200 speaks of Assent
to the Bills by Governor. (3) Article 202 deals with
Annual Financial Statenent. (4) Article 204 regarding
Appropriation of Bills. Therefore the subm ssion of
respondents is inter alia that the i nmpugned
| egislation falls under the head “Public Debt of the
State” because the anobunt which was born by the State
for redenption of the Bonds was charged from the
Consol i dat ed Fund.

Page 87 of 144

HC-NIC

Page 87 of 144 Created On Wed Jan 27 11:36:01 IST 2016



C/SCA/14433/2008 CAV JUDGMENT

9.3 On behalf of the State Governnent, additional
affidavit dated 05th Cctober, 2015 was filed. Therein,
it was stated that (i) the Bill relating to the
I mpugned Act was passed by the State Legislature as a
Money Bill on 26'" March, 2008 as provided under
Article 199 of the Constitution. (ii) Respondent No.2
conpany SSNNL is a public undertaking specified in
Schedule-111 to the CQujarat Legislative Assenbly
Rul es, 1960. (iii) The conpany’s accounts are exam ned
under the provisions of Rule 200B by the commttee of
public undertaking constituted under Rule 200A of the
Rules. (iv) As per the tripartite agreenent dated 20th
August, 1993, SSNNL addressed comuni cation dated 29th
Decenber, 2008 to the State Governnent putting
forthwith its demand for nmaking the fund available to
nmeet wth the redenption liability.

9.3.1 The affidavit was relied on to submt that
the supplenentary expenditure to be incurred during
the financial year 2008-2009 which was not provided in
the Annual Final Statenment in that year, was provided
by the Supplenentary Statenent along wth other
expenditure and the sane was tabled before the State
Legislature. The said Supplenentary Statenent of
Expenditure for the Year 2008-2009 is at A-1l page
120. After debate in the assenbly, Appropriation Bill
cane to be passed, and Assent to it was granted by Hi s
Excel | ency the Governor on 03¢ March, 2009 giving rise
to the GQujarat (Supplenentary) Appropriation Act,
2009. Follow ng was further stated and was
relied on fromthe affidavit,
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“the provisions contained in Articles 292 and 293 of
the Constitution, inter alia, enpower the State
CGovernment to give guarantee and to enact laws to
regulate the limt thereof. In this behalf, the State
legislature initially enacted a legislation called “The
Quj arat CQuarantees Act, 1963', fixing the limt in this
behal f upto Rs. 8000 crore, which cane to be revised to
Rs. 20,000 crore only by virtue of the Qujarat State
Guarantees (Anendnent) Act, 2001. Pertinently, the
guarantee extended by the State Governnment under
Tripartite agreenent dated 20.08.1993, was within the
prescribed limt. Thus, the actions on the part of the
respondent State in the present case, to stand as a
guarantor in the matter of redenption of Deep D scount
Bonds, as provided under the said Tripartite Agreenent
dated 20.08.1993 and to arrange for appropriation of
nonies from the Consolidated Fund of the State, to
di scharge its liability towards the Public Debt of the
State in the matter of redenption of the said bonds,
are very nuch covered within the provisions contained
in Articles 292 and 293 of the Constitution.”

9.4 Subm ssions were nmade to contend that the
I npugned legislation is for the purpose of economc
and social planning as the State wanted to nanage its
financial liability in respect of Sardar Sarovar
Narmada Project. It was submtted that Entry 20 in the
Concurr ent Li st woul d attract to provide the
l egislative field to the law concerned. Learned
counsel for the NNgamrelied on decision in RK Garg
Vs Union of India [(1981) 4 SCC 675] wherein Speci al
Bonds (Immnities and Exenptions) Act, 1987 was
challenged and it was held that the legislation in
particular in respect of economc matters, that may be
crudities and inequities and even possibility of abuse
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but on that count alone, the | aw cannot be struck down
as invalid. It was contended that the law relating to
econom c activities should be viewed wth greater
| ati tude than the laws touching civil rights. Learned
senior counsel relied on to elaborate the very
proposition, paragraph 40 from the decision of the
Suprene Court in Dalamya Cenent (Bharat) Limted Vs
Union of India [(1996) 10 SCC 104]. On the simlar
lines, it was submtted on the basis of R C. Tobacco
(P) Limted Vs Union of India [(2005) 7 SCC 725] that
the Governnment is free to determne the priorities in
the matter of wutilization of finances and the Courts
cannot place an enbargo on the plenary power of

Legi sl ature.

9.5 The interpretation of the concept of ‘Public
Debt of State’ canvassed as aforesaid was refuted by
| ear ned seni or counsel and other |earned advocates for
the petitioners and it was submtted by relying on the

provisions of Governnent of India Act, 1985, in
particular ItemV of List Il, the Entry in the Federa
Legi sl ative List, by explaining the concept of

‘“Borrowing Power of State’ that the phrase ‘Public
Debt of State’ has a special neaning and the subject
matter of the inpugned |egislation does not touch in
any way to the said concept. It was submtted that
even if it was a case, the charging the anmount to the
consol idated fund does not automatically bring the

subject within the purview of public debt.

9.5.1 It was the submssion on behalf of the
petitioners that “public debt of the State” is a
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concept so specially defined. The phrase does not
all ow bifurcation of words such as into ‘public’ or
‘debt’ or ‘public debt’ separating from the total

concept and thereby to construe the sanme accordingly.

Pith and Substance of | npugned Legi sl ation

10. The above discussion goes to underline that
the dictum of giving broad or wide interpretation to
an Entry does not nmean that the field indicated in the
Entry can be enlarged too wide to bring sonething
real |y unshocked within that sphere. The Entry cannot
be artificially wdened so as to denude it of its
essence and neani ng.

10.1 The question of <conflict between the two
Lists will not arise in the cases where the inpugned
| egi slation, by applying the doctrine of Pith and
Subst ance, would fall exclusively or woul d be
predomnantly referable to Entry of the subject in the
State List. The encroachnent to the Union List in such
case would be only incidental. In other words, in Pith
and Substance, the Ilaw would be a permssible
| egislative exercise by the State Legislature which
woul d be acting withinits powers and the area. On the
other hand, if in pith and substance the |aw nade by
the State Legislature falls within the |egislative
real mof Parlianment, it would produce a reverse result
and the State | aw woul d not be able to stand vali d.

10. 2 Under the doctrine of Pith and Substance,
true character of legislation is ascertained. It is
al so enphasi zed that nane given by the Legislature to

the legislation is not material. |In applying the
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doctrine of Pith and Substance, (i) the enactnent as a
whole, (ii) the min object and purpose of the
enactnent and (iii) the scope and effect of the
provi sions, are relevant considerations. The nature of
the provisions of the enactnent in respect of which
the encroachnent to the field of matter in the Union
List is considered, the extent of encroachnment as well
as kind of encroachnent, which again would nean the
nature of the provisions of two Acts alleged to be in

conflict wwth each other are to be consi dered.

10. 3 In Association of Natural Gas Vs Union of
India [(2000)4 SCC 489], the Suprenme Court was
concerned with the interpretation of Entry 53 in List
I, nanely petroleum and petrol eum products vis-a-vis
Entry 25 “Gas and Gas Works” in List |1, under which
the CGujarat Gas (Regulation of Transm ssion, Supply
and Distribution) Act, 2001 was enacted by the State
Legislature, the Court viewed the State legislation to

be ultra vires.

10.3.1 It is the followng reasoning which the
Suprene Court supplied to the construction of Entry 53
in List | vis-a-vis Entry 25 in List Il so as to
construe the scope of the State List Entry vis-a-vis
Uni on  Li st Entry to finally held that State
Legislature did not have legislative conpetency to
enact Qujarat Gas (Regul ation, Transm ssion, Supply
and Distribution) Act, 2001.

“Natural gas being a petroleum product, we are of the
view that under Entry 53 List |, the Union Governnent

alone has got legislative conpetence. Ging by the
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definition of gas as given in Section 2(g) of the

Qujarat Act wherein “gas” has been defined as a’a
matter of gaseous state which predominantly consists of
net hane”, it would certainly include natural gas al so.
W are of the view that under Entry 25 List Il of the
Seventh Schedule, the State would be conpetent to pass
a legislation only in respect of gas and gasworks and

having regard to collocation of words gas and
gasworks”, this entry would nmean any work of industry
relating to manufactured gas which is often used for
industrial, nedical or other simlar purposes. Entry 25
of List Il, as suggested for the States, will have to

be read as a whole. The expressions therein cannot be

compartnentally interpreted. The word “gas” in the
entry will take colour from the other word “gaswork”.
In Ballantine's Law Dictionary, 3rd  Edn., 1969

“gasworks” is defined as “a plant for the manufacture
Simlarly in Wbster's New 20th

Century Dictionary, it is defined as “an establishnent

of artificial gas”.

in which gas for heating and |lighting is manufactured”.
In www. freedictionary. com “gasworks” is explained as “a
manufactory of —gas, wth —all the machinery and
appurtenances; a place where gas is generated’. The
neaning of the term “gasworks” is well understood in

the sense of the place where the gas is manufactured.

So it is difficult to accept the proposition that “gas
in Entry 25 List Il includes natural gas, which is
fundarmentally different from manufactured gas in
gasworks. Therefore, Entry 25 of List Il could only
cover manufactured gas and does not cover natural gas
within its anbit. This will negative the argunent of

States that only they have exclusive powers to make

laws dealing with natural gas and liquefied natural
gas. Entry 25 of List Il only covers manufactured gas.
This is the <clear intention of framers of the
Constitution.” (Para 43)
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10. 3.2 The principle stated in paragraph 13 of the
aforesaid judgnent was that an Entry in one List
cannot be so interpreted as to nmke it cancel or
obliterate another Entry or nmake another Entry
meani ngl ess. Entry 25 in List Il was not interpreted
whi ch woul d have have an effect of obliterating Entry
53 in the Union List.

10. 3.3 The above observations on the interpretation
of the words in Entry stand in support of the
proposition which were canvassed by | earned advocates
for the petitioners that the Entry “Public Debt of the
State” in List Il is to be construed as one concept
and one phrase and the sane cannot be bifurcated for

attachi ng convenient interpretation to the sane.

10. 4 The doctrine of pith and substance would
apply in also judging as to whether the |egislation
falls wthin particular Entry. In  Surahmanayan
Chettiar Vs Muttu Swam Goundan [AIR 1941 FC 47], it
was observed and hel d,

“No doubt it is an inportant matter, not, as Their
Lordshi ps think, because the validity of an Act can be
determned by discrimnating between degrees of
i nvasion, but for the purpose of determining what is
the pith and substance of the inpugned Act. |Its
provi sions may advance so far into Federal territory as
to show that its true nature is not concerned wth
Provincial matters, but the question is not, has it
trespassed nore or less, but is the trespass, whatever
it be, such as to show that the pith and substance of
the inpugned Act is not noneylending but promssory
notes or banking ? Once that question is determ ned the
Act falls on one or the other side of the line and can
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be seen as valid or invalid according to its true

content.”

10.5 In Union of India Vs Shah Goverdhan L. Kabra
Teachers’ Coll ege [(2002)8 SCC 228], it was stated,

“This rule, however, woul d not enable the
legislature to nmake a law relating to a matter which
has no rational connection with the subject-matter of
any entry. The court sometimes is duty-bound to guard
agai nst extendi ng the nmeani ng of the words beyond their
reasonabl e connotation in anxiety to preserve the power
of the |egislature. (enphasi se suppl i ed)

10.5.1 In the aforenentioned case, the Suprene
Court was exam ning sub Section (4) of Section 17 of
Nat i onal Council for Teachers Education Act, 1993 vis-
a-vis Entry 66 of List |I in the Seventh Schedul e of
the Constitution. The provision provided that the
qualification in teacher education obtained from an
unrecogni zed institution shall be invalid for the
purpose of enploynent wunder the governnent. The
Suprene Court held that on examning the statute as a
whole and on scrutiny of object and scope, the
provi si on deal t with t he coordi nati on and
determ nation of standard for higher education falling
within Entry 66 of List | in the Seventh Schedul e of
t he Constitution.

10.5.2 It was expl ai ned,

“When a law is inmpugned as being ultra vires of the |e-
gislative conpetence, what is required to be ascer-
tained is the true character of the legislation. If on
such an examination it is found that the legislation is

in substance one on a natter assigned to the |egis-
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lature then it nust be held to be valid in its entirety
even though it mght incidentally trench on matters
which are beyond its conpetence. In order to exam ne
the true character of the enactnment, the entire Act,
its object, scope and effect, is required to be gone
into. The question of invasion into the territory of
another legislation is to be determned not by degree
but by substance. The doctrine of “pith and substance”
has to be applied not only in cases of conflict between
the powers of two legislatures but in any case where
the question arises whether a legislation is covered by
particul ar legislative power in exercise of which it is

purported to be nmade.” (Para 7)

10. 6 The principle nentioned by the Suprene Court
in AK Krishna Vs Madras State [AIR 1957 SC 297],
may be recollected that while considering the pith and
substance of the inpugned legislation and its true
character as well as the subject matter of |egislative
field, that it is not conpetent either for the Center
or a State under the guise of pretence or in the form
of exercise of its own powers, to carry out and object
which is beyond its powers and trespass on the
excl usive power of the other. Merely on the basis of
proj ected object and the subm ssion that the inpugned
Act wanted to achieve a particular purpose, is not the
consideration to disregard the true character of the

| aw. The Supreme Court observed,

“BEven if the object or purpose is wthin the
legislative field of the Legislature, it cannot be
achieved by legislating on a subject-matter outside its
conpetence... It is the subject natter of |[|egislation
which is to be seen in order to determne its pith and

substance and not “the notive which actuates the
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Legislature” or “the wultimte and desired to be
attained”.” (enphasi s supplied)

10.7 The situation arising in a case where a
State Legislature clains to have enacted the law with
reference to a subject purportedly deriving the field
from an Entry which in actuality is the filed not
earmarked for the State Legislature, and the
consequences thereof, nmay be explained with reference
to the decision of the Suprenme Court in case of E. V.
Chinnaiah Vs State of Andhra Pradesh [(2005) 1 SCC
394]. The petitions challenging validity of Andhra
Pradesh Schedul e Caste (Rationalisation of
Reservation) Act, 2000 were dismssed by Five Judge
Bench by majority of 4:1 and before the Suprene Court
question was agitated for consideration inter alia on
the issue whether the State of Andhra Pradesh had
| egi sl ative conpetence under Entry 41 List Il or Entry
25 of List IlIl. By the said enactnent, the Schedul e
Castes nentioned in the Presidential List prepared
under Article 341 of the Constitution, cane to be
grouped as A B, C and D, so divided and thereby the 15%
reservation for backward classes in the State in
educational institutions and in the services of the
State under Articles 15(4) and 16(4) of the
Constitution were apportioned. The contention agai nst
the validity of the said Act was that the sanme really
did not deal with the field of | egi slation
contenplated wunder the aforesaid Entries but in
reality the sanme was targeted to sub-divide the
Schedul e Caste and the enactnent was not justifiable
with reference to Entry 41 in List Il and Entry 25 in
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List 111

10.7.1 As if answering the contention of the side
of the respondents that the object of the |egislation
Is a governing criteria for judging its field and
therefore legislative conpetence, the objects of the
enact nent cannot be the solitary yardsti ck,

.If the objects stated in the enactnment were the
sole criteria for judging the true nature of the
enactment then the inpugned enactnent satisfies the
requi rement on application of the doctrine of pith and
substance to establish the State's | egi slative
conpetence, but that is not the sole criteria. As noted
above, the Court wll have to examne not only the
object of the Act as stated in the statute but also its
scope and effect to find out whether the enactnent in
guestion is genuinely referable to the field of
legislation allotted to the State.” (Para 31)

(enphasi s supplied)

10.7.2 The Suprene Court held on the said |aw that
the primary object of the said inpugned enactnent was
to create groups of sub-castes in the List of Schedul e
Castes applicable to the State and apportionnent of
reservation is only secondary and consequenti al

What ever nay be the object of this classification and
apportionnent of reservation, the State cannot claim
to legislative power to nmake such law tracing its
| egi sl ative conpetence to Entry 41 of List Il or Entry
25 of List Ill. A beckoning principle is laid down in
the reasoning of the Suprene Court that the law in
question was not a law governing the field of

education or the field of State Public Services.

Page 98 of 144

HC-NIC

Page 98 of 144 Created On Wed Jan 27 11:36:01 IST 2016



C/SCA/14433/2008 CAV JUDGMENT

10. 8 On interpretative aspect for considering
whet her the inpugned |legislation relating to prenmature
redenption of Bonds is in pith and substance, a |aw
falling under Entry 43 in List Il or Entry 20 in List
I1l or both taken together, the above decision in E. V.
Chi nnai ah  (supra) provides <closer |ines to be
applied. Examned on the principle of pith and
substance, and in particular viewing with reference to
the provisions, in particular Section 3A of the
I mpugned | egislation, the subject of the |aw does not
nmade indeed traces its subject nmatter field to the
Entry 43 in List Il and Entry 20 in List IIl and
having regard to the nature of provisions and their
pith and substance, the said Entries could not be said
to be the native field for the subject of inpugned

| egi sl ati on.

10. 9 Reverting to the inmpugned legislation, its
nonencl ature and the actual provisions deal with the
redenpti on of Bonds. The power is conferred on SSNNL
by the State by enacting |law to prenaturely redeemthe
Deep Discount Bonds. Section 3A seeks to substitute
and alter the conditions of the original |ssue of
Bonds with regard to the tine of their redenption, the
date and the face value. The lawin its true character
and substance deals wth the securities. The State by
enacting the said provisions in the inpugned Act has
legislated to alter the special contract which was
created at the time of issuance of Bond. The
conditions attached to the Bonds which were listed in
various stock exchanges, which provided for procedure
for dealing with them for redenption paynent and the
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tenure were changed and repl aced by the new one as per

the provisions of the Act.

10.9.1 When the inpugned legislation is | ooked upon
as a whole, it 1is not possible to accept the
subm ssion that the said law falls within the Entry
“Public Debt of State’ in List Il. The law for its
| egislative field cannot be said to be referable to
“Public Debt of State’ and the said Entry is not
available for the State to derive power to |legislate
and to justify the conpetence to legislate. As such
the inpugned |egislation has nothing to do with the
subject of public debt of the State. Even renote
connection with this concept cannot be perceived for
the inmpugned legislation. Simlarly, the subm ssion
that Entry 20 in List IlIl is attracted, nanely the
field of economc and social planning, is also
m sconcei ved because when the kind, nature and the
essentials of the provisions of the inpugned Act are
considers, it cannot be said that the law in pith and

substance it relates to economc and social planning.

Thus, the rule of pith and substance is applied to
determ ne whether the inpugned legislation is wthin
that conpetence under Arts. 246(1) and 246(3) of the
Constitution, and to resolve the conflict of
jurisdiction. If the Act in its pith and substance
falls in one List it nust be deemed not to fall in
anot her List, despite incidental encroachment and its
validity should be determ ned accordingly. The pith and
substance rul e, t her eby, solves the problem of
overlapping of "any two entries of two different Lists
vis a vis the Act on the basis of an inquiry into the
"true nature and character"” of is the legislation. The
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Court examines the legislation as a whole and tries to
find whether the inpugned law is substantially within
the conpetence of the Legislature which enacted it,
even if it incidentally trespssses into the legislative
field of another Legislature. In a case where the
question of validity of an Act arises, it may be that
the topic underlying the provisions of the Act may in
one view of the matter fall within the power of the
Centre, and on another view within the power of the
States. Wien this happens, it IS necessary to exam ne
the pith and substance of the inpugned |egislation; and
to see whether in its pith and substance it fails
within one or the other of the Legislative Lists. As
stated earlier the constitutionality of the |I|npugned
Act is not determined by the degrees of invasion into
the domain assigned to the other l|egislature but its
pith and substance and its true nature and character to
find whether the matter falls within the domain of the
enacting legislature. The incidental or ancillary
encroachnment into forbidden field does not affect the
competence of the legislature to make the inpugned
| aw. " (Para 89)

10. 10 In view of the principles governing the
interpretation of Entry stated as above, coupled wth
the substance and true character gatherable from the
contents of t he provi si ons of t he I mpugned
| egislation, it has to be ruled that the said |aw
cannot claim the said legislative field for its
conpetency. “Public Debt of the State” is not the
| egislative house for the inpugned Ilegislation a
rendevzous, nore particularly when its subject-matter

is measured in pith and substance.

10. 11 Article 246 uses the expression “wth
respect to”, which brings into play the doctrine of
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pith and substance in understanding the exertion of
the legislative power. Though the words with respect
to persuade to interpret an Entry in w de nmanner, it
is observed by the Suprenme Court in U agar Print Vs
Union of India [(1989)3 SCC 488] that even while
viewing whether particular law is with respect to
particular topic, the test is that the |egislation as
a substantial and not not nerely a renote connection
wth the subject dealt wth in the Entry. It is not
possible to view the inpugned | aw even enploying the
words “with respect to” to be for public debt of the
State because in its essence and substance it is not
with respect to the public debt of the State.

10.11.1 The inpugned |aw cannot be traced to any
Entry in the State List. The provision which it
engrafts and the total effect it creates on the
subject s about prematurely dealing wth the
securities. The various statutes conpetently enacted
by the Central Legislature operate in relation to the
subject dealt with. Therefore if the |legislative field
Is to be traced for the inpugned law, it can be traced
in its pith and substance only in the realm where
parlianentary |law have been operating. This s
el aborated hereinafter. It nmay be that since the |Issue
of Bonds was in the realm of contract created which
has give rise to contractual obligation and thereafter
by the inpugned | aw those contractual obligations have
been varied or set-at-naught, one may view the
subject-matter of the inpugned |egislation referable
to Entry 7 of the Concurrent List which is “Contracts

i ncluding partnership, agency, contract of carriage
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and other special forms of contracts, but not
including contracts relating to agricultural |and”.
The inpugned law nmay be viewed as creating special
contract by nullifying the previous contract.
Repugnancy and its Aspects

11. When repugnancy arises, the repugnant state |aw
stands voided and rendered unconstitutional against
the law nmade by the Parlianent. The repughancy is a
constitutional concept with reference to the power of
the legislature of the state and the central
|l egislature to legislate in respect of different
| egislative heads and subjects distributed in the
three Lists in the Seventh Schedule to the
Constitution. The connotation repugnancy has its
various facets and dinensions. The repugnancy nay
relate to the right of the Legislature concerned to
enact. It has direct nexus with its conpetency qua the
field earmarked for it in the Entry in the rel evant
List and the domnant power of the Parlianment to
conpetently legislate in respect of the subject. It
may arise for the reason that the state |aw has
encroached into the central law and <created a
situation of conflict and the co-existence of both the

| aws i s not possible.

11.1 The repugnancy will arise in the situation
where the subject matter area is occupied by the
| egislation validly enacted by the Parliament, and a
state legislature seeks to exercise its legislative
powers claimng |egislative conpetence from an Entry
or Entries from either of the Lists, in respect of
matter or matters for which the field is conpletely
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occupi ed. Wien such a situation is obtained, the state
| egislature is denuded of its right to legislate in
that area, for, such would be a situation where nere
exi stence of the state law, even if the aspect of co-
existence with the state law is to be kept aside,
results into a situation of disharnony and di scordance
for the plain reason that the Parlianment has
| egislated conpletely on the subject nmatter. The
variants of repugnancy, if to be so called, are the
necessary corollary of, and the extension of, the
salutary principle of federal I|egislative supremacy
envisaged in our Constitution in the schene of

| egi sl ative powers.

11.2 On a reading of Article 254, it says that
repugnancy ari ses where any provision of |aw nade by a
| egislature of a State is repugnant to any provision
of law nmade by the Parlianent, inplying thereby that
repugnancy arises for the State law vis-a-vis the
Central law even in respect of “any provision of |[aw'.
Therefore, it arises in respect of a single provision
in the State law as against the Central |aw Wen so
found, the sane would create a repugnancy. Sub cl ause
(2) of Article 254 says that when repugnancy arises in
respect of the legislature of a State with respect to
one of the mtters in the ~concurrent list s
I nconsistent with any provision of an existing |aw
with respect to the matter, it is the Central Law
which would prevail. The proviso speaks that the
Parliament is not prevented from enacting any |aw or
adding or anending or varying or repealing by an

enactment on the said matter and in case of conflict,
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such enact nment w | prevai l over t he State
Legislation. Article 254 professes the doctrine of

federal suprenacy.

11. 3 The above broadly highlighted aspects of
repugnancy for a State | aw agai nst the Central |aw may
be conprehended with nore clarity by delving into the

deci si ons of the Apex Court.

11. 4 In Deep Chand Vs State of U P.[AIR 1959 SC
648], the Suprene Court explained the concept of
repugnancy by pointing out the triple tests, (1)
Wiether there is direct conflict between the two
provisions; (2) Woether Parlianment intended to |ay
down an exhaustive code in respect of the subject
matter replacing the Act of the State Legislature; and
(3) Whether the |law nmade by Parlianent and the |aw

made by the State Legislature occupy the sane field.

11. 4.1 The Suprene Court highlighted the paraneters

by observing further,

“29. Nicholas in his Australian Constitution, 2nd
Edi tion, page 303, refers to three tests of

i nconsi st ency or repughancy: -

"(1) There may be inconsistency in the actual terns of

t he conpeting stat utes;

(2) Though there may be no direct conflict, a State |aw
may be inoperative because the Commonwealth |law, or the
award of the Commonwealth Court is intended to be a

conpl et e exhausti ve code; and

(3) Even in the absence of intention, a conflict may
ari se when both State and Commopnweal th seek to exercise
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their powers over the sane subject matter."

This Court in Ch. Tika Ranmji v. The State of Uttar
Pradesh (1) accepted the said three rules, anong
others, as wuseful guides to test the question of
repugnancy. |In Zaverbhai Amaidas v. The State of
Bonbay (2), this Court laid down a simlar test. At
page 807, it is stated:

"The principle enbodied in section 107(2) and Article
254(2) is that when there is legislation covering the
same ground both by the centre and by the Province,
both of them being conpetent to enact the sane, the | aw
of the Centre should prevail over that of the State."

11.5 In M Karunani dhi Vs Union of India [(1979)
3 SCC 431], the Suprene Court el aborated the principle
t hus,

“1. Were the provisions of a Central Act and a State
Act in the Concurrent List are fully inconsistent and
are absolutely irreconcilable, the Central Act wll
prevail and the State Act wll becone void in view of

t he repugnancy.

2. \Were however a |aw passed by the State cones into
collision with a | aw passed by Parlianment on an Entry in
the Concurrent List, the State Act shall prevail to the
extent of the repugnancy and the provisions of the
Central Act would becone void provided the State Act
has been passed in accordance wth clause (2) of
Article 254.

3. Wiere a |law passed by the State Legislature while
bei ng substantially within the scope of the entries in
the State List entrenches upon any of the Entries in the

Central List the constitutionality of the law may be
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uphel d by invoking the doctrine of pith and substance if
on an analysis of the provisions of the Act it appears
that by and large the law falls within the four corners
of the State List and entrenchrnent, if any, is purely

i nci dental or inconsequential.

4. \Where, however, a |law made by the State Legislature
on a subject <covered by the Concurrent List is
i nconsistent with and repugnant to a previous |aw nade
by Parlianment, then such a law can be protected by

obtaining the assent of the President under Article
254(2) of the Constitution. The result of obtaining
the assent of the President would be that so far as the
State Act is concerned, it will prevail in the State

and overrule the provisions of the Central Act in
their applicability to the State only. Such a state of
affairs will exist only until Parlianment may at any
time nmake a law adding to, or anending, varying or

repealing the law made by the State Legislature under

the proviso to Article 254." (Para 8)

11.6 In J. B Educational Society (supra), the

Suprene Court observed as under,

“Thus, the question of repugnancy between the
Parliamentary legislation and the State |egislation can
arise in tw ways. First, where the |[egislations,
though enacted wth respect to matters in their
allotted sphere, overlap and conflict. Second, where
the two legislations are with respect to matters in
Concurrent List and there is a conflict. In both the
situations, Parlianentary legislation will predom nate,
in the first, by virtue of the non-obstante clause in
Article 246(1), in the second, by reason of Article
245(1). Cause (2) of Article 245 deals wth a
situation where the State legislation having been

reserved and having obtained President's ascent
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prevails in that State; this again is subject to the

proviso that the Parliament can again bring a

| egi slation to override even such State |egislation.”
(Para 12)

11.7 In Vijay Kumar Sharma (supra) the Suprene
Court considered the constitutional wvalidity of
Kar nat aka Contract Carriages (Acquisition) Act, 1976

enacted under Entry 42 of List |IIl and its repugnancy
to the Mdtor Vehicles Act, 1988 enacted under Entry 35
of List Ill. Even though the Apex Court on the facts

of that case and after conparing the provisions of the
Karnat aka Act, held that the said State |law was not
unconstituti onal and was enact ed W t hin t he
| egislative area demarcated in the Entry for the
State, however in the judgnent the Suprene Court after
considering the several decisions elucidated the
meani ng and test of repugnancy. In that case, it was
contended that the provisions of Sections 14 and 20 of
the Karnataka Act were in direct conflict with the
Mot or Vehicles Act, 1988, the Central |aw. The Suprene
Court rejected the contention. However the reasoning
supplied by it not accepting the contention and
hol di ng the Karnataka Act to be within the |egislative
conpetence of the State, would help to understand the
I ssues arising in the present case so as to enlighten
the considerations on the basis of which a State |aw
can be said to be within a particular Entry, that is
the legislative field available to it. In the case
before the Suprenme Court, the State Legislation, that
I's, Karnataka Contract Carriages Act had received the

assent of the President.
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11.7.1 In Vijay Kumar (supra), the Apex Court
expl ai ned how the repugnancy would arise between the

two | egi sl ations,

“Repugnancy between the two pieces of |I|egislation,
general |y speaking, neans that conflicting results are
produced when both laws are applied to the sane set of
facts. Repugnancy arises when the provisions of both
laws are fully inconsistent or are absolutely
irreconcilable and that it is inpossible to obey
wi t hout disobeying the other. Repugnancy would arise
when conflicting results are produced when both the
statutes covering the sane field are applied to a given
set of facts.” (para 64)

11.7.2 Fol | owi ng were the exhaustive concl usi ons,

“The result of the above discussion leads to the

fol |l owi ng concl usi ons:

(a) the doctrine of repugnance or inconsistency under
Art. 254 of the Constitution would arise only when the
Act or provision/ provisions in an Act nade by the
Parliament and by a State Legislature on the sane
matter nust relate to the Concurrent List 111 of
Seventh Schedule to the Constitution nust occupy the

sanme field and nust be repugnant to each ot her;

(b) In considering repugnance under Article 254 the
guestion  of | egislative conpetence of a State
Legi sl ature does not arise since the Parlianent and the
Legislature of a State have wundoubted power and
jurisdiction to nake law on a subject, i.e. in respect
of that matter. In other words, sane natter enunerated

in the Concurrent List has occupied the field.

(c) If both the pieces of legislation deal wth

separate and distinct nmatters though of cognate and
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allied character repugnancy does not arise.

(d) It matters little whether the Act/Provision or
Provisions in an Act fall under one or other entry or
entries in the Concurrent List. The substance of the
"same matter occupying the sanme field by both the
pieces of the legislation is material" and not the
form The words "that matter" connotes identity of "the
matter" and not their proximty. The circunstances or
notive to nmake the Act/ Provision or Provisions in both

the pieces of legislation are irrel evant.

(e) The repugnancy to be found is the repugnancy of
Act/ Provision/ Provisions of the two laws ' and not
t he predom nant obj ect of the subject-matter of the two
| aws.

(f) Repugnancy or inconsistency may arise in diverse
ways, which are only illustrative and not exhaustive |

(i) There may be direct repugnance between the two

pr ovi si ons;

(ii) Parliament may evince its intention to cover
the whole sane field by laying down an exhaustive
code in respect thereof displacing the State Act,
provision or provisions in that Act. The Act of the
Parliament may be either earlier or subsequent to

the State | aw

(iii) Inconsistency may be denonstrated, not
necessarily by a detailed conparison of the
provisions of the two pieces of law but by their

very existence in the statutes;

(iv) Cccupying the sanme field; oper ati onal
i nconpatibility; irreconcilability or act ual
collision in their operation in the same territory
by the Act /provision or provisions of the Act made

by the Parliament and their counter parts in a
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State | aw are sonme of the true tests;

(v) Intention of the Parlianent to occupy the sanme
field, held by the State legislature may not be
expressly stated but may be inplied which may be
gat hered by exami nation of the relevant provisions
of the two pieces of the |egislation occupying the
sane field;

(vi) If one Act/ Provision/ Provisions in an Act
make |awful that which the other declare unlaw ul
the two to that extent are 1nconsistent or
repugnant. The possibility of obeying both the | ans
by wai ving the beneficial part in either set of the
provisions is no sure test;

(vii) If the Parlianent nakes |aw conferring
right/obligation/privilege on a citizen/ person and
enjoins the authorities to obey the law but if the
State | aw denies the self sanme rights or privileges
negates the obligation or freezes them and injuncts
the authorities to invite or entertain an
application and to grant the right/ privilege
conferred by the Union | aw subject to the condition
i nposed therein the two provisions run on a
collision course and repugnancy between the two

pi eces of |aw arises thereby;

(viii) Parlianment nmay also repeal the State |aw
either expressly or by necessary inplication but
Courts would not al ways favour repeal by
inmplication. Repeal by inplication may be found
when the State law is repugnant or inconsistent
with the Union law in its schenme or operation etc.
and conflicting results would ensue when both the
laws are applied to a given sane set of facts or
cannot stand together or one |aw says do and ot her
| aw says do not so. In other words, the Central |aw

decl ares an act or omssion lawful while the State
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| aw says them unl awful or prescribes irreconcilable
penal ti es/ punishrments of different kind, degree or
variation in procedure etc. The inconsistency mnust
appear on the face of the inpugned statutes /

provi sion/ provisions therein;

(ix) If both the pieces of provisions occupying the
sane field do not deal with the sane matter but
di stinct, though cognate or allied character, there

is no repeal by inplication,

(x) The Court should endeavour to give effect to
both the pieces of legislation as the Parlianent
and the legislature of a State are enpowered by the
Constitution to make laws on any subject or
subj ects enunerated in the Concurrent List 111 of
Seventh Schedule to the Constitution. Only when it
finds the inconpatibility or irreconcilability of
bot h Acts/ provision or provisions, or the two | aws
cannot stand together, the Court is entitled to
declare the State law to be void or repealed by

i mpli cation; and

(xi) The assent of the President of India under
Art. 254(2) gi ven to a State | aw/
provi si on/ provi si ons therein accord only
operational wvalidity though repugnant to the
Central law but by subsequent |aw mnmade by the
Parliament or anmendnent/nodification, variation or
repeal by an act of Parlianent renders, the State
law void. The previous assent given by the
Presi dent does not blowlife into a void | aw

Scope and operation of Rule of Pith and Substance and
predom nant purpose vis a vis Concurrent List.”
(para 88)

11.8 A Calcutta Hgh Court decision in OP.
Stewart Vs B.K Roy Chaudhury [AIR 1939 Cal 628]
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lucidly explained the concept of repugnancy, which

decision was referred to with approval by the Suprene

Court

in Deep Chand (supra). The Calcutta H gh Court

stated thus,

“I't is sonetines said that two |laws cannot be said to
be properly repugnant unless there is a direct conflict
between them as when one says “do” and the other
“don't”, there is no true repugnancy, according to this
view, if it is possible to obey both the |aws. For
reasons which we shall set forth presently, we think
that this is too narrow a test: there may well be cases
of repugnancy where both laws say “don't” but in
different ways. For exanple, one law may say, “No
person shall sell liquor by retail, that is, in
quantities of less than five gallons at a tinme” and
another law may say, “No person shall sell 1iquor by
retail, that is, in quantities of less than ten gallons
at atinme”. Here, it is obviously possible to obey both
| aws, by obeying the nore stringent of the two, nanely
the second one; yet it is equally obvious that the two
laws are repugnant, for to the extent to which a
citizen is conpelled to obey one of them the other,

though not actually disobeyed, is nullified”.

“The principle deducible from the English cases, as
from the Canadi an cases, seens therefore to be the
same as that enunciated by lIsaacs, J. in the
Australian 44 hour case (37 CL.R 466) if the
dom nant |aw has expressly or inpliedly evinced its
intention to cover the whole field, then a
subordinate law in the sane field is repugnant and
therefore inoperative. Wiether and to what extent in
a given case, the domnant |aw evinces such an
I ntention nust necessarily depend on the |anguage of
the particular |aw'.
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The Concept of Cccupied Field

12. Though the test that two | egislations-one by
the Legislature of a State and the other enacted by
Par | i ament when  cannot stand together W t hout
di sobeying one for obeying the other, is a sure test
to apply to judge the state of repugnancy, yet another
cannon, inportant and surer, emanates from the
observations in the above discussed decisions. This
test is one of domnant |aw by the Union, nore
precisely stated, the principle of occupied field.

12.1 In Rajiv Sarin (supra) the Suprene Court
observed that whether on account of exhaustive code
doctrine or whether on account of irreconcilable
conflict concept, the real test is that would there be
a roomor possibility for both the Acts to apply. The
Suprene Court further stated that the only other area
where repugnancy can arise IS where the superior
| egi sl ature, nanel y, Par | i anent has evinced an

intention to create a conpl ete code.

12.2 In State of Oissa Vs Tulloch and Co. [AR
1964 SC 1284], the Apex Court explained the doctrine
of occupied field stating,

“But even if the nmatter was res integra, the argunent
cannot be accepted. Repughancy arises when two
enactments both within the conpetence of the two
Legi sl atures collide and when the Constitution
expressly or by necessary inplication provides that the
enact ment of one Legislature has superiority over the
other then to the extent of the repugnancy the one
supersedes the other. But two enactnents nmay be
repugnant to each other even though obedience to each
of them is possible w thout disobeying the other. The
test of tw legislations containing contradictory
provisions is not, however, the only criterion of
repugnancy, for if a conpetent Ilegislature with a
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superior efficacy expressly or inpliedly evinces by its
| egislation an intention to cover the whole field, the
enactnments of the other legislature whether passed
before or after would be overborne on the ground of
r epugnance. Wher e such is t he posi tion, t he
inconsistency is denonstrated not by a detailed
conpari son of provisions of the two statutes but by the
nere existence of the two pieces of legislation. In the
present case, having regard to the ternms of s.18(1) it
appears clear to us that the intention of Parlianent
was to cover the entire field and thus to |eave no

scope for the argunment that until rules were franed,
there was no inconsistency and no super- session of the
State Act.” (Para 15)

(enphasi s suppl i ed)

12.2.1 The facts of the above <case may be
considered in sone detail for understanding the
principle. On a | ease being granted by State of Oissa
under Mnes and Mnerals (Devel opnment and Regul ation)
Act 1948 (Central Act), Tulloch and Conpany started
wor ki ng a manganese mne. The State of Oissa passed
Oissa Mning Areas Devel opnent Fund Act, 1952 under
which the State CGovernnent was authorized to levy a
fee for developnment of “mning areas” in the State.
After bringing these provisions into operation, State
of Orissa denmanded from Tul |l och and Conpany on August
1, 1960 fees for the period July, 1957 to March, 1958.
Tull och and Conpany challenged the legality of the
demand before the Hi gh Court under Article 226 of the
Constitution. The wit petition was allowed on the
ground that on the comng into force of the Mnes and
Mnerals (Regulation and Developnent) Act of 1957,
hereinafter called the “Central Act of 1957”7, which
was brought into force from 1st June, 1953 the Oissa
M ning Areas Developnent Fund Act 1952 should be
deened to be non- existent. This was the controversy
whi ch cane before this Court.
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12.2.2 One  of the points which arose for
determ nati on was repugnancy. It was urged that the
obj ect and purpose of Orissa Mning Areas Devel opnent
Fund Act, 1952 was distinct and different from the
object and purpose of the Central Act of 1957, wth
the result that both the enactments could validly co-
exist since they did not cover the sanme field. The
argunment was rejected by the Suprenme Court. It was
held that having regard to the terns of Section 18(1)
the intention of Parlianent was to cover the entire
field. That, by reason of declaration by Parlianent
under the said Section the entire subject mtter of
conservation and developnent of mnerals was taken
over for being dealt with by Parlianent thus depriving

the State of the power hitherto possessed.

12.2.3 Rel ying on the judgnent of the Constitution
Bench of the Suprene Court in the case of Hi ngir-Ranpur
Coal Co. Vs State of Oissa (1961) 2 SCR 537, it was
held in Tulloch’s case that for the declaration to be
effective it Iis not necessary that the rules should be
nmade or enforced; all that was required was a
decl aration by Parlianent to the effect that in public
interest reqgulation and developnent of the mnes
shoul d cone under the control of the Union. In such a
case the test nust be whether the |egislative
declaration covers the field or not. In Tulloch's
case, the Constitution Bench of the Apex Court applied
the test and ruled that the Central Act of 1957
intended to cover the entire field dealing wth

regul ati on and devel opnment of mnes being under the
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control of the Central Governnent.

12.2. 4 On the aspect of occupied field it was
observed,

"The principle deducible from the English cases, as
from the Canadian cases seens therefore to be the same
as that enunciated by Issacs, J. in the Australian 44
hour case (1926) 37 CLIZ 466 if the dom nant |aw has
expressly or inpliedly evinced its intention to cover
the whole field, then a subordinate law in the sane
field is repugnant and therefore inoperative. Wether
and to what extent in a given case, the dom nant |aw
evinces such an intention nust necessarily depend on
t he | anguage of the particular |aw” (Para 46)

12.2.5 The Apex Court expl ai ned,

“when repugnancy is alleged between the two statutes,
it is necessary to exam ne whether the two |aws occupy
the sanme field, whether the new or the later statute
covers the entire subject matter of the old, whether
| egislature intended to |lay down an exhaustive code in
respect of the subject matter covered by the earlier
law so as to replace it in its entirety and whether the
earlier special statute can be construed as renaining
in effect as a qualification of or exception to the
|ater general law, since the new statute is enacted
knowing fully well the existence the earlier |aw and
yet it has not repealed it expressly. The decision
further lays down that for exam ning whether the two
statutes cover the sanme subject nmatter, what s
necessary to examne is the scope and the object of the
two enactnents, and that has to be done by ascertaining
the intention in the usual way and what is nmeant by the
usual way s nothing nore or less than the
ascertainment of the domnant object of the two
| egi sl ations. ™" (Para 46) (enphasi s supplied)
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12. 3 In 1. T.C. Ltd. Vs State of Karnataka, [1985
Supp SCC 476], the Suprenme Court was concerned wth
Entry 52 of List | which authorized the Central

Legislature to take over any industry it likes. It was
found that by virtue of the Tobacco Board Act, 1975,
the Parlianent chose to occupy the entire field of
tobacco industry which includes all kinds of tobacco
and its by-products. After considering the provisions
of the Central Act vis-a-vis the provisions in
Karnat aka Agricultural Produce Marketing (Regulation)
Act, 1966 which provided for levy and collection of
mar ket fee fromthe sellers of tobacco, the sane to be
repugnant to the Central Act and was held to be
unconstitutional. It was observed that once the Center
takes over an industry under Entry 52 of List | and
passes an Act to regulate the subject matter in the
field of legislation, the State Legislature ceases to
have any jurisdiction to legislate in that field. And
If it does so, the legislation would be ultra vires
the powers of the State Legislature.

12. 4 The Supreme Court in Animal Welfare Board of
India Vs A Naga Raja [(2014) 7 SCC 547] stated the
principle in foll ow ng words.

“Instances are many, where the State law nmay be
inconsistent with the Central |aw, where there nay be
express inconsistency in actual ternms of the two
legislations so that one cannot be obeyed without
di sobeying the other. Further, if the Parlianmentary
| egi sl ation, if intended to be a conplete and
exhaustive code, then though there is no direct

conflict, the State law nay be inoperative. Repugnancy
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will also arise between two enactnents even though

obedience to each of them is possible wthout

di sobeying the other, if a conpetent legislature with a

superior efficacy expressly or inpliedly evinces by its

legislation an intention to cover the whole field.”
(Para 76) (enphasi s suppli ed)

12.5 Anot her decision of the Suprene Court which
may be referred to is State of Kerala Vs Mar Appraem
Kuri Co. Ltd. [(2012) 7 SCC 106] which held wth
reference to Entry 7 in List 1ll, Schedule VIl that
the Chit Funds Act, 1982 which was a | aw nade by the
Parliament under the said Entry intended to cover
entire legislative field with regard to conduct of
chit funds, etc. therefore the Kerala Chitties Act,
1975 becane void and stood pro tanto repeal ed when the
Chit Funds Act, 1982 was nmde.

12.6 In State of J& Vs MS. Faroogi [(1972) 1
SCC 872], the Apex Court stated,

“24. W may also refer to the observations of Evatt,
J., in Stock Mtor Plough Ltd. v. Forsyth [(1932) 48
SCC 128] which were extracted in Tika Ranji case:

“It (the test of covering the field) is no nore
than a cliché of expressing the fact that, by
reason of the subject-matter dealt with, and the
method of dealing with it, and the nature and
multiplicity of the regulations prescribed, the
Federal authority has adopted a plan or schene
which wll be hindered and obstructed if any
additional regulations whatever are prescribed
upon the subject by any other authority; if, in
other words, the subject is either touched or

trenched upon by State authority.””
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12.6.1 In the case before the Suprene Court, Entry
7 of List 11l which dealt wth the subject of
“Contracts” was considered. The Entry covers specia
contracts also. Since it is in Concurrent List both
the Parlianent and State Legislature are conpetent to
enact the law with respect thereto. Explaining the
doctrine of conplete code, the Suprene Court observed,

“There is one nore way in which this problem can be
approached. Both the courts bel ow have proceeded on the
basis that there are conflicting provisions in the
Central Act, 1982 vis-a-vis the State Act, 1975 (see
paragraphs 13, 14 & 15 of the inpugned judgnent). In our
view, the intention of the Parliament was clearly to
occupy the entire field falling in Entry 7 of List III.

The 1982 Act was enacted as a Central Legislation

“ensure uniformty in the provisions applicable to
chit fund institutions throughout the country as
such a Central Legislation would prevent such
institutions from taking advantage either of the
absence of any |law governing chit funds in a State
or exploit the benefit of any lacuna or relaxation
in any State law by extending their activities in
such States”. (Para 55)

12.6.2 On what may be the criteria to consider the
existing Central law a conplete code, it was stated,

“The background of the enactrment of the Central Chit
Funds Act, which refers to the Report of the Banking
Conmi ssion has been exhaustively dealt with in the case
of Shriram Chits and Investnment (P) Limited [(1993) Supp
4 SCC 226] as also in the Statenent of ojects and
Reasons of the 1982 Act. The clear intention of enacting
the Central 1982 Act, therefore, was to make the Central
Act a conplete code with regard to the business of
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conducting chit funds and to occupy the legislative
field relating to such chit funds.

(Para 56)
Each and every aspect relating to the conduct of the
chits as is covered by the State Act has been touched
upon by the Central Act in a nore conprehensive nanner.
Thus, on 19.08.1982, the Parlianent in enacting the
Central law has manifested its intention not only to
override the existing State Laws, but to occupy the
entire field relating to Chits, which is a special
contract, conmi ng under Entry 7 of Li st I,
Consequently, the State Legislature was divested of its
| egi sl ati ve power/ authority to enact Section 4(1la) vide
Fi nance Act No. 7 of 2002 on 29.07.2002, save and except
under Article 254(2) of the Constitution. Thus, Section
4(1la) becane void for want of assent of the President
under Article 254(2)." (Para 58)

12.7 The conplete code doctrine which stands
highlighted as above, stenms from the concept of
f eder al l'egislative supremacy. In the realm of
| egislative field denarcated by the Constitution, the
Parlianment enjoys position of domnance and it is
vested wth suprenacy as far as the field of
| egislation is concerned. The doctrine recogni zes the
field for the Union Legislature as a final authority
to legislate in respect of such field. If the State
law is in respect of the very field or subject matter
which is fully occupied by the Central |egislation and
the operational anmbit of such Central |egislation
evinces and intention of the Parlianment to cover the
area of the subject matter in its entirety, the State
Is prohibited to enter into the said |egislative

field. The enphasis in the occupied field concept is
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on the “field occupied” and other considerations pale
into insignificance once the parlianentary law is
found to have been occupied the total field on the

subj ect of |egislation concerned.

| mpugned Law and Central Legislations

(i) Securities Cont r act Act Vis-a-vis
| npugned Law
13. Keeping the foregoing discussion as back-

light, proceeding now to consider the different
Central legislations with reference to which the
I mpugned law is assailed as repugnant and therefore
not constitutionally valid. The di scussi on herei nbel ow
would go to show as to how the inpugned |egislation
beconmes irreconcilable, and that it anmunts to an
inmpermssible inroad and interjection into the field
occupied by the laws nade by the Parlianent on the

subj ect-matter

13.1 It S a nmjor pl ank subm ssi on of
petitioners that the inpugned |egislation stands in
conflict with the Securities Contracts (Regul ation)
Act, 1956, in particular Section 21 and 21A of the Act

were pressed into service which read as under.

“20. Prohi bition of options in securities.—1)
Not wi t hst andi ng anything contained in this Act or in
any other law for the tinme being in force, all options
in securities entered into after the comrencenent of

this Act shall be illegal

(2) Any option in securities which has been entered
into before such commencenent and which remains to be

performed, whether wholly or in part, after such
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commencenent, shall, to that extent, becone void.

21. Power to conpel listing of securities by public
conpani es. —Notw t hstandi ng anything contained in any
other law for the time being in force, if the
Securities and Exchange Board of India] is of opinion,
having regard to the nature of the securities issued by
any public conpany as defined in the Conpanies Act,
1956 (1 of 1956), or to the dealings in them that it
is necessary or expedient in the interest of the trade
or in the public interest so to do, it may require the
conpany, after giving it an opportunity of being heard
in the matter, to conmply with such requirenents as nay
be prescribed with respect to the listing of its

securities on any recogni sed stock exchange.”

13.1.1 The Listing Agreenent covered wunder the
Securities Contract Act has a statutory character for
itself, the procedures and prohibitions prescribed
under the Act in relation to the securities and
deal i ng t her eof are t he effective neasur es
contenpl ated and they are obligatory. The inpugned | aw
and the effect of its provisions can be said to have
been in direct conflict with the provisions of the
Securities Contract Act in such a way that both cannot
stand t oget her.

13.2 In a commentary on Constitution of India by
Durga Das Basu, 8th Edition, 2011, the author refers to
English decision in R Vs Justice of Mddlesex [(1831)
2 B&Ad 891] nentions one of the circunstances as
I nconsi stency operating as an inplied repeal of the
Act-"If two statues give authority to two public
bodies to exercise power which cannot consistently
wth the object of the Legislature co-exist, the
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earlier nust necessarily be deened to have been

repeal ed by the later statute.”

13.3 In a decision of Apex Court in Union of
India Vs C. Dinakar, IPS [(2004)6 SCC 118] it was
held that when Parlianent passed an enact nent
prescribing procedure for selection to the post of
Director of CB.lI. different from the procedure
contained in the Rules of Delhi Police Special
Establ i shment Act, 1946, the Rules stood inpliedly
repeal ed especially when they were inconsistent wth
the provisions of the Act.

(ii) SEBI Act vis-a-vis |npugned Law

14. The Securities Contracts (Regulation) Act
and the SEBI Act closely interact in their provisions,
oper ati ons and applicability. The requirenments
contained in both relating to the securities, etc.,

are inextricably inter-wooven.

14.1 The Securities Exchange Act cane to be
enacted wth a purpose to prevent undesirable
transactions in the security. The law intends to
regul ate the business of dealing in the securities by
providing for matters connected therewith. The law in
its incident al so subserves to protect the interest of
the investors by its regulatory and punitive
provisions. It is relevant to note that the Securities
Contract Act and the SEBI Act closely interact in
their function. The Legislature has in respect of
several provisions applied doctrine of incorporation
or doctrine of reference to apply the provisions of
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Securities Contract Act and various definitions for
the purpose of SEBI Act. The Securities Contract Act
also interacts with Conmpanies Act. This Act provides
for listing of securities in the stock exchange,
perm ssi bl e condi ti ons and vari ous ki nds of

prohi bitions.

14.1.1 This Act provided for establishnment of Board
and intended to protect the interests of investors in
securities. The Act seeks to pronote devel opnent of
and further to regulate the securities market and it
regul at es al | matters connected therewith or
incidental thereto. The statenent of objects and
reasons at the said central legislation inter alia
nmentioned that capital market has w tness trenmendous
growh in recent times and there is an increasing
participation of the public. It viewed that confidence
of the investors in the capital nmarket can be
sust ai ned by ensuring investors' protection. Wth this
object, the Governnent decided to vest SEBI the
statutory powers to deal wth and regulate the matters
relating to capital market and the affairs and
transacti ons which take place in the capital narket.

14.1.2 Section 2(i) of the Act defines security and
states that it has the neaning assign to it in Section
2 of the Securities Contracts (Regulation) Act, 1956.
Sub-section (2) of Section 2 says that words and
expression used and not defined in this Act but
defined in the Securities Contracts (Regulation) Act,
1956 or the Depositories Act, 1996 shall have the
meani ngs respectively assigned to them in that Act.
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The | aw contains various provisions for establishnent
of Board, its function, the regulatory nechanism it
further provides the nechanism for registration of
stock brokers and contains prohibitory neasures and
provi sions agai nst mani pul ati ve and deceptive devises
to check and control insider trading, etc. There are
provisions for penalty and adjudication in case of
defaults and breach of the reqgulatory flatters.
Section 29 enpowers Central Government to make Rul es
in respect of the matters enunerated whereas Section
30 invests the Board with powers to nmake Regul ati ons.

14.1. 3 Section 30 of the SEBI Act enpowers the
Board to make Regulations for the matters enunerated,
of which what is provided in O ause (c) of sub-section
(2) is relevant. Section 30(2)(c) says that the Board
may nmeke Regul ations in respect of matters relating to
issue of capital, transfer of securities and other
matters incidental thereto and the manner in which
such matters shall be disclosed by the conpani es under
Section 11A

14.1. 4 Section 11A may also be referred which
enpowers the Board to regulate or prohibit issue of
prospectus, offer docunent or advertisenent soliciting
noney for issue of securities for the purpose of
protection of investors. Under Section 11A(1)(a) he
Board may specify by Regulations the matters relating
to issue of capital, transfer of securities and other
matters incidental thereto as well as the manner in
whi ch such matter shall be disclosed by the conpanies.

Under sub-clause (b) the Board, may by general or
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special orders, prohibit any conpany from issuing
prospectus, offer docunent, etc., and soliciting noney
from public; it may also specify conditions in that
regard. Sub-section (2) of Section 11A says that
wi thout prejudice to the provisions of Section 21 of
the Securities Contracts (Regulation) Act, 1956, the
Board may specify the requirenents for listing and
transfer of securities and other matters incidental

t her et o.

14.1.5 In exercise of powers conferred under
Section 30, the Board has franmed the Regulations
called the Securities and the Exchange Board of India
(I ssue of Capi t al and D sclosure Requirenent)
Regul ati ons, 2009. They are statutory in nature and
deal with the entire field relating to the issue of
securities, its control, regul ati on, further
prescribing common conditions for public issues,
requi renments in respect of such issues, provisions in
general with regard to the issue of shares, securities
and other market traded securities, the eligibility
requi renments; they deal with area of pricing in public
I ssue, restriction on transferability, m ni mum
requi rements, the question of disclosure in respect of
different kind of issues and all such connected and
incidental matters and aspects. The Regulations are
regul atory as well as prohibitory in nature.

14.1.6 Regul ation 24 of the aforesaid Regul ations
may be reproduced as it bears a striking rel evance.

“24. Ateration of rights of holders of specified

securities.-No issuer shall alter the terns (including
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the terns of issue) of specified securities which may
adversely affect the interests of the holders of that
specified securities, except wth the consent in
witing of the holders of not less than three-fourths
of the specified securities of that class or with the
sanction of a special resolution passed at a neeting of
the hol ders of the specified securities of that class.”

14.1.7 Chapter |1l of the Regulations contains
detailed provisions regarding public issue, the
eligibility requirenent thereof, the conditions to be
observed, etc. In other words, the Securities Act and
the Regulations franmed thereunder is a pervasive
regulatory nechanism in the nature of statutory
machi nery which have |laid down the | egal provisions in
t he subj ect.

14. 2 It would be clear from the above discussion
that the operation of the two [aws nanmely Securities
Contracts (Regulation) Act and the SEBI Act is in the
very subject-matter area dealt with by the inpugned
| egi sl ation. The inpugned | aw suffers fromthe vice of
irreconcilable operationality vis-a-vis the above
parlianentary legislations. Simlar wuld be the
position when the inpugned legislation is placed
agai nst the Conpani es Act.

(1i1) I ndi an Conpani es Act vis-a-vis |npugned
Law
15. Certain provisions of the Conpanies Act,

1956 may be considered in the context of the inpugned
l egislation and its field. Section 55 of the Conpanies
Act, 1956 enjoins that:
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“55. A prospectus issued by or on behalf of a conpany
or in relation to an intended company shall be dated,
and that date shall, unless the contrary is proved, be

taken as the date of publication of the prospectus.”

Section 60, 61 and 117A may al so be | ooked

“60. Registration of prospectus

(1) No prospectus shall be issued buy or on behalf of a
conpany or in relation to an intended conpany unl ess, on
or before the date of its publication, there has been
delivered to the Registrar for registration a copy
t hereof signed by every person who is named therein as a
director or proposed director of the conpany or by his
agent authorised in witing, and having endorsed thereon
or attached thereto-

(a) any consent to the issue of the prospectus required
by section 58 fromany person as an expert; and

(b) in the case of a prospectus issued generally, also-

(i) a copy of every contract required by clause 16 of
Schedule Il to be specified in the prospectus, or, in
the case of a contract not reduced into witing, a
menor andum gi ving full particul ars thereof; and

(ii) where the persons making any report required by
Part Il of that Schedule have nade therein, or have,
wi thout giving the reasons, indicated therein, any such
adjustnments as are nentioned in clause 32 of that
Schedule, a witten statenent signed by those persons
setting out the adjustnents and giving the reasons
t herefor.

(2) Every prospectus to which sub-section (1) applies
shall, on the face of it,-

(a) state that a copy has been delivered for
registration as required by this section; and

(b) specify any docunents required by this section to be
endorsed on or attached to the copy so delivered, or
refer to statenents included in the prospectus which
speci fy those docunents.

(3) The Registrar shall not register a prospectus unless
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the requirenents of section 55, 56, 57 and 58 and sub-
section (1) and (2) of this section have been conplied
with and the prospectus is acconpani ed by the consent in
witing of the person, if any, nanmed therein as the
auditor, |egal adviser, attorney, solicitor, banker or
broker of the conpany or intended company, to act in
that capacity.

(4) No prospectus shall be issued nore than ninety days
after the date on which a copy thereof

(5) If a prospectus is issued without a copy thereof
bei ng delivered under this section to the Registrar or
wi t hout the copy so delivered havi ng endorsed thereon or
attached thereto the required consent or docunents, the
conpany, and every person who is knowingly a party to
the issue of the prospectus, shall be punishable with
fine which may extend to fifty thousand rupees.

61. Terns of <contract nentioned in prospectus or
statenment in |ieu of prospectus, not to be varied

A conpany shall not, at any tinme, vary the terns of a
contract refereed to in the prospectus or statenent in
lieu of prospectus, except subject to the approval of,
or except on authority given by, the conpany in genera
neeting.”

117A. DEBENTURE TRUST DEED

(1) A trust deed for securing any issue of debentures
shall be in such formand shall be executed wi thin such
peri od as may be prescribed.

(2) A copy of the trust deed shall be open to inspection
to any nenber or debenture hol der of the conpany and he
shall also be entitled to obtain copies of such trust
deed on paynent of such sum as may be prescri bed.

(3) If a copy of the trust deed is not nade avail able for
i nspection or is not given to any nenber or debenture
hol der, the conpany and every officer of the conpany who
is in a default, shall be punishable, for each offence,
with fine which may extend to five hundred rupees for
every day during which the offence continues.”

15.1.1 Section 62 of the said Act provides for
paynment of conpensation to every person who subscri bes
for any shares or debentures on the faith of the
prospectus for any loss or damage he my have
sustained by reason of any untrue statenent included
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in the prospectus. Simlarly, Section 63 of the said

Act provides for crimnal liability for m s-statenents

made in the prospectus. Section 72 of the Conpanies

Act provides that:

“72. (1)(a) No allotnment shall be nmade of any shares in
or debentures of a conpany in pursuance of a prospectus
i ssued generally, and no proceedings shall be taken on
applications made in pursuance of a prospectus

i ssued, until the beginning of the fifth day after that

on which the prospectus is first so issued or
later tine, iif any, as nay be specified in
prospectus:”

15. 2 Deci si on of t he Supr ene Court

in

N. Part hasarathy Vs Controller of Capital |ssues,
[(1991) 3 SCC 153] was relied on by the petitioners

in the context of the above provisions to contend

against the validity of the inpugned | egislation.

“Thus, it is evident from a consideration of the above
provisions of the Conpanies Act that the ternms of
contract nentioned in the prospectus or the statenents

in lieu of the prospectus cannot be varied except
the approval of and on the authority given by

conpany in the general neeting. Therefore, the consent
that was given by the Central Governnent nay by the
Controller of Capital |ssues, on a consideration of the
special resolution adopted in the Extraordi nary Genera
Meeting of the shareholders of the conmpany on August
28, 1989 cannot be varied, changed or nodified both as

regards the reduction of the anount of debentures as

well as the purposes for which the fund wll

utilised contrary to what has been enbodied in

prospectus and approved by the Controller of Capital
I ssues on the basis of the special resolution adopted

Page 131 of 144

HC-NIC

Page 131 of 144  Created On Wed Jan 27 11:36:01 IST 2016



C/SCA/14433/2008 CAV JUDGMENT

at the general neeting of the shareholders of the
conpany. Sub-section (6) of Section 3 of the Capital
I ssues (Control) Act, 1947 states that:

“3.(6) The Central Governnent may by order at any tine

(a) revoke the consent or recognition accorded under

any of the provisions of this section; or

(b) where such consent or recognition has been
qualified with any conditions, vary all or any of those
condi ti ons:

Provi ded that before an order under this sub-section is
made, the conpany shall be given a reasonable
opportunity of showing cause why such order shall not

be made.”

Nature of the inpugned | egislation

16. It is seen hereinabove that the i npugned
|l egislation read as a whole for the content and
consequences of its provisions is about premature
redenption of the Deep D scount Bonds. Upon a bare
readi ng of the inpugned Act extracted in whole above,
it reveals to be providing for alteration and
nodi fication of the financial covenants and conditions
whi ch govern the issue of Deep Discount Bonds when
they were floated by the Ngam It substituted
condition No.3 relating to the redenption of the Bonds
by inserting condition No.3A as above. It was provided
t hat notw thstanding anything contained in the
original condition No.3 as well as in the terns
regarding withdrawal in original condition No.9, the
Bonds shall be redeenable at an earlier date with such
deened face value which the conpany namely SSNNL may
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determ ne. The SSNNL was thus enpowered to redeemthe
Bonds earlier to its actual maturity at a deened face
value not l|ess than Rs.25,000/-as on 11t" January,
2005. The SSNNL was enabled to publish the date for
the purpose and the deened face value by giving
advertisenent in the newspaper — English as well as
Ver nacul ar | anguage. Section 3 of the Act bared the
jurisdiction of the civil court to entertain any
question arising out of any provision of the Act. The
filing of civil suit and seeking injunction in respect
of any action taken in pursuance of any condition of
Bond was di sal | owed.

16.1 Section 3A of the inpugned |egislation
relating to redenption conmes into direct conflict of
Section 20 of the Securities Regulation Act. Section
2(h)(ii) of the Securities Contracts Act defines
government securities. Section 20 provides for listing
whereas Section 21 defines obligations of the parties

and the authorities concerned to observe certain

t hi ngs.
16. 2 I mportantly, Section 2(h) which contains
definition of “Securities”, include in 2(h)(ii)

“CGovernnent Security”. The Act defines the " Governnent
Security” in Section 2(b) reading thus-”"CGovernnent
Security” nmeans a security created and issued, whether
before or after the commencenent of this act, by the
Central Governnent or a State Governnent for the
pur pose of raising a public | oan and having one of the
forns specified in clause (2) of section 2 of the
Public Debt Act, 1944.
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16.2.1 Wien Governnent Security is included in the
definition of “Securities” and the affairs and aspects
relating to Governnent Security are governed by the
Security Contracts (Regulation) Act, 1956, it produces
a significant and far-bearing results not only
considering that the inpugned |law is inconsistent and
in conflict with the said Central law, but also that
because of this, the contention of the State and the
respondents that the inpugned legislation attracts for
its legislative field the “Public Debt of the State”
can be said to be loosing its teeth, if at all there
was any. Taking all these provisions of the Securities
Contracts (Regulation) Act together as above, they
operate to displace the |egislative conpetence for the
I mpugned Act.

16. 3 The conditions of +the Prospectus of the
Issue gives to the Bonds the status of promssory
note. They are sought to be prematurely redeened in
breach of conditions. In that way, it also entrench
into the field of the provisions of the Negotiable
Instrunments Act. furthernore, it would be seen that
Section 3A of the Act reduces the face value and gives
power to the N gam which is not only an excessive
del egation but it is irrational because it |eaves for
the Nigam to take decision as to nmake saving and the
extent of saving to be made for the State. Learned
advocates for the petitioners were right in submtting
that it was giving of wuncontrolled discretion and

power by virtue of which also, the provision of
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Section 3A was rendered bad and ultra vires.

16. 4 The laws and regulations contained in the
Securities Contract (Regulation) Act, SEBI Act and the
Conmpanies Act, 1956, few of which are referred
her ei nabove to denonstrate the irreconcilability wth
the legislation enacted for effecting prenature
redenption of the Bonds, do prescribe a statutory
framework in respect of Issue and trading of the
securities. The Agreenents which are executed in
relation to the subject, are statutory agreenents at
times. The Prospectus is also viewed as a statutory
docunent . The di scor dance, t he confli ct and
irreconcilability bet ween t he I mpugned State
| egislation and the Central |aws above may arise in
many ways and on several fronts not permtting
obedi ence of provisions of one |law w thout commtting
breach of the other law. As the Central |aws operate
pervasive in relation to the subject-nmatter and occupy
the entire field, there is a clear situation of stand-
off for the inpugned |aw nmade by the State and it
cannot stand constitutionally valid.

16.5 It is crystal-clear on consideration of the
various provisions of the Securities Contracts Act,
SEBI Act and the Conpanies Act, there area of
operation and the subject matter that deal wth,
conparing the sane with the actual field which the
i mpugned legislation seek to cover, it cannot be
denied that the inpugned law in its pith and
substance, is a law enacted in respect of the
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| egislative field already occupied and operational of
the abovesaid Central statutes. Once the field
relating to the Bonds/Securities, and the regulatory
aspect thereof and the dealing of such nmatters is
occupied by the Parlianment by enacting laws on the
subject, the State could not be enacted the inpugned
|l egislation as it had no such legislative power.
Applying the doctrine of occupied field, the inpugned
legislation is <clearly repugnant to the Central
statutes and therefore, the sane iIs required to be
treated as unconstituti onal and de- hors t he
| egi sl ati ve powers of the State.

Thin but Tight Line of Di stinction

17. The line of distinction are thin and often
blurring in the concepts of encroachnent by one
Legislature over the filed of other, inconsistency,
conflict, repugnancy and the concept of occupied
field. If the State Legislature has enacted a |aw
which is otherwse in pith and substance falls wthin
the legislative field earmarked for it, but while
enacting such conpetent |aw, the same to sone extent
encroaches upon the |aw nmade by the Union Legislature
and if such encroachnment is incidental or negligible
in its extent allowing both the provisions to stand
together, the State | aw woul d not be repugnant. If the
extent of encroachnent or erosion effected by the
State Legislature is of such nature that it gives rise
to a clear conflict between two provisions, then the
| aw made by the State Legislature cannot stand valid

vis-a-vis law nmade by the Parlianment. The clear and
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direct conflict would in such case give rise to
repugnancy. The termrepugnant is ordinarily used with
reference to the | aw enacted on the subject falling in
the Concurrent List but since the repugnancy is a
concept suggesting inconsistency and conflict between
the State law and the Central law, it nmay arise in
nore than one ways and nay often becone traceable to
the realm other than the Concurrent List. The
repugnancy is a state and status of |aw nade by the
State Legislature vis-a-vis the law nmade by the
Central Legislature, therefore its connotation my
have other facets and folds which in terns of
constitutionality require the State legislation to be
voi ded agai nst the Central |egislation.

17.1 It is the nature and not the extent of
encroachment, which is material to judge whether |aw
nmade by the State Legislature and the | aw nade by the
Parlianent can stand together and can be reconcil ed,
which is the real test to judge whether the | aw of the
State Legislature can stand w t hout bei ng voi ded.

18. The doctrine of occupied field will entail
pervasive effect. If the State Legislature has
ventured to enact law in relation to the subject
matter, the field of which subject nmatter has already
been occupied by the Union legislations, State
Legi sl ature would not have |egislative conpetency to
|l egislate in that field. This doctrine apply where the
| aw or | aws nade by the Parliament in their provisions

vis-a-vis provisions of the State Legislature operate
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in the field of the subject and they evinces intention
of the Parliament to control and occupy the field. In
that case, legislation made by the State cannot stand.
State legislation would be divested from its
| egi sl ati ve conpetency for entering into such occupied
field and legislate for its own. This principle is
sonet hing which displaces forever the right of the
State Legislature to legislate in respect of a
subject, for which the Central Legislature has already
|l egislated to cover the entire field. Wen the
doctrine of occupied field applies in a given case,
the question of extent of encroachnent |ooses its

significance as irrel evant.

19. There are several aspects which bring out
irreconcilability beyond repair between the two
| egi slations which give rise to repugnancy and which
do not allow the two legislations to stand together

These aspects and concepts are ‘operationa
I nconpatibility’, “irreconcilability’, ‘occupi ed
field, ‘repealed by inplication’. Viewed from the

standpoint of any of +the above vyardsticks, the
i mpugned legislation fails to stand the test of

constitutionality.

19.1 A jurisdictional view is also held that the
concept of ultra vires is nore fundanental than
repugnancy. Utra vires is sonething referable to
I nconpet ency, wher eas repugnancy refers to
i nconsi stency. The inpugned law has to be declared
ultra vires the Constitution for want of |egislative
conpetence by the State Legislature.
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20. Though the Ilearned counsel for both the
si des canvassed their subm ssions and raised various
contentions, since the Court has found the inpugned
| egislation to be constitutionally invalid for want of
| egi sl ati ve conpetence on the above delineated clear
grounds, no need arose for dealing with all and ot her
contentions. Accordingly we have not dealt with al

t he contenti ons.

20.1 Various decisions were relied on by |earned
advocates for both the sides, of which the Court has
referred to which are relevant after considering all

t he judgnents cited.

Concl usi on

21. In view of all the aforesaid reasons and
di scussion, it has to be held that the inpugned Sardar
Sarovar Narmada N gam Limted (Confernent of Power to
Redeem Bonds) Act, 2008 does not fall wthin the
| egislative head or legislative field either under
Entry 43 in the State List being ‘Public Debt of the
State’ or under Entry 20 in the Concurrent List being
“Economic and Social Planning’, to the Seventh
Schedul e of the Constitution nor it traces |egislative
field even by reading the said two Entries together.
It is held that the inpugned legislation is
constitutionally I nval id, for, t he I nmpugned
| egislation and the provisions thereof operate in the
| egislative field already occupied by the conpetent
Central legislation, in particular Securities Contract
(Regul ation) Act, 1956, Security Exchange Board of
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India Act, 1992, the Indian Conpanies Act, 1956 as the
provisions of these Central |egislations govern the
matters and aspects sought to be dealt with and
provided for by the inpugned legislation. The State
Legislature cannot claim and does not have the
| egi sl ati ve conpetence to enact the inpugned law |If
the legislative head is to be traced for the inpugned
| egislation, at the best, the sanme nmay be traced in
Entry 7 in the Concurrent List for the reason that the
I mpugned legislation and the provisions enacted
therein deal with the special kind of contract which
would be falling within the said Entry. But then even
in this purview the State law fails to co-exist and
stands in conflict wth the Security Contracts
(Regul ation) Act. The inpugned |egislation could be
traced for its legislative head at the best, to Entry
7 in List Ill-the Concurrent List to the Seventh
Schedule of the Constitution, as the inpugned
| egislation and the provisions enacted therein deal
with the subject-special kind contract falling within
that Entry. The inpugned |egislation, however in its
pith and substance is a law in respect of any in
connection with the Regulation of Securities and the
gover ni ng mechani smtherefor which are provided for by
the aforesaid laws nade by the Parlianent. The
provi si ons of t he | mpugned | egi sl ation are
irreconcilable with the Central |egislation occupying
the field. The inpugned law nade by the State
Legislature and the | aws nmade by the Union Legislature
aforesaid, having regard to their subject matter area,
nature and effect cannot stand together. The inpugned
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| aw cannot be obeyed w thout disobeying the Centra

| egi slations. Therefore the conclusion is that the

enacting of inpugned legislation anounts to an
I nconpet ent | egislative exercise by the State
Legi sl ature. e decl are t hat t he Act S

constitutionally invalid.

What consequential relief

22. Adverting to the aspect of consequential
relief which could be granted, the petitioners have
prayed for further relief to pay renaining anount
and/or to recoup the financial |oss on account of
early redenpti on of the Bonds. Though we have hel d the
| egislation to be unconstitutional, we cannot grant
the consequential relief of paying the | oss or damages
as prayed for, because it would require |eading of
evi dence and such prayer cannot be granted in wit
jurisdiction. This is for the sinple reason that the
| oss clainmed to have been sustained, whether suffered
or not and if suffered, the exact nature thereof
cannot be considered unless the aspects of benefits
realized or possible to be realized but for the
premature redenption of the Bonds and due to early
encashnment effected which the Bond-holder has either
accepted or accepted under protest, are gone into in
their necessary details. This exercise pre-supposes
going into facts. This fact-finding inquiry has to be
upon evidence to be led in that regard. It is only
when such claimis established upon such process, the
guestion of consequential relief pursuant to the
invalidation of the legislation concerned could be

considered. The aspect of breach of terns and
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conditions in relation to the Deep D scount Bonds
woul d have to be gone into in the Suit in light of the
factual details attendant to a particular individual
case. However the bar provided under the inpugned
| egislation under the Gvil Court’s jurisdiction and
therefore institution of the Suit in relation to the
Bonds, st ands lifted as t he Act IS hel d
unconstitutional. The Cvil Court’s jurisdiction would
becone available for going into in accordance with | aw
including the law of limtation and other governing
| egal considerations, for an aggrieved party to have a
recourse thereto. The additional relief which sone of
the petitioners have prayed nay be considered in that
way only. In wit jurisdiction, even after holding the
| egislation to be constitutionally invalid, we cannot

advert to, nmuch | ess grant the consequential relief.

22.1 Even as regards the claim for consequenti al
relief and availing the renmedy of filing of Suit, it
Is required to be clarified, and we clarify here that
a limted class of persons, and not all the Bond-
hol ders in rem would be entitled to file civil suit.
The law of Iimtation has to be allowed its play which
would bar the civil suit for all those Bond- hol ders
who have either accepted the redenption anount with or
wi t hout protest and who have not challenged the law in
question and have not filed petitions before this
Court. Even anongst the petitioners in the present
batch of petitions, it is clarified that only those
petitioners who are before this Court and who have
accepted the redenption anount of the Bonds under
protest would be entitled to take such recourse. It is
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further clarified that those Bond-hol ders, even though
they have filed petitions to challenge the |egislation
but have accepted the redenption anount w thout
protest and unconditinoally, would not be entitled to
file the civil suit for any consequential relief. W
hasten to further add and clarify that even in respect
of the aforesaid limted segnent of petitioners/Bond-
hol ders, we do not express any opinion on the nerits
of their claimfor consequential relief which they may

opt to agitate before the Gvil Court.

23. All the petitions are allowed in terns and

to the extent as above. Rule is nmade absolute in the
respective petitions to the extent above.
ORDER I N C VIL APPLI CATI ONS

In view of decision in the main petitions,

Cvil Application Nos.13982 of 2008 and 13983 of 2008

do not survive for any orders. Accordingly they are

di sposed of.
(JAYANT PATEL, ACJ.)

(N. V. ANJARI A, J.)
FURTHER ORDER

After pronouncenent of the order, |[|earned
Advocate Ceneral as well as |learned senior counsel
M.Mhir  Joshi appearing for State and  SSNNL
respectively, requested that the operation of judgnent
be stayed for sone tine so as to enable the State and
SSNNL to approach the higher forum

The aforesaid request is opposed by the
| earned advocates appearing for the petitioners
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contending inter alia that when the Act has been
decl ared as unconstitutional, its operation cannot be
continued further and civil suit, if any to be filed,

woul d take sone tine.

Considering the facts and circunstances, the
operation of the judgnent shall remain stayed for a
peri od of eight weeks.

(JAYANT PATEL, ACJ.)

(N. V. ANJARI A, J.)

Page 144 of 144

HC-NIC

Page 144 of 144  Created On Wed Jan 27 11:36:01 IST 2016



