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IN THE COURT OF ADDITIONAL CHIEF METROPOLITAN

MAGISTRAT_'g, DELHI
VS o™
CC NO: \\%’0 OF 2003

N oo o JOPAQ
Securities and Exchange Board of | dia, a

statutory body estabiished under the
provisions of Securities and Exchange -
Board of India Act, 1992, having its Head . o
office .at- Mittai Court, B — Wing, 224 |
: Nariman Point, Mumbai 400 '021'
represented by its Asst. General Manager,

Réksh Bhanot. ...Complainant

VERSUS .
1. "H.P.Tillers Tracts & - 'Tbu’ri;m Lid.
’ Company  incorporated under: the
" companiés  Act, 1956, having its o
Regiétered Office at Fingask Estate, ’ ,
Shimla-3, H.P. : ;
2. Shri Sushil Sharma, S/o Shri Mohan
Datt, Diréc;tor bf Accused No.1, Rlo:
VPO Nacag, Distt, Sirmaur, H.P.
3. Shii CR. Sharma Sl Shi DR
Sharma, . Director of Accused No.1,
R/o: Vill. P.0 Deothi, Distt. Solan, H.P,

4. Shri Jitendra Verma S/o Shri AS.

R _ Verma, Director of Accused No.1, R/o: <\/\/ :
i S , o
Village Gauheri, P.O. Shough, Distt. o :
X ) B e ] L . éz‘ . ~, '
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Shimla, H.P.

COMPLAINT UNDER SECTION 200 OF THE ODE OF CRIMINAL
e SRR L TION 200 OF
PROCEDURE 1973 READ WITH SEC. 24(1), 27 OF SECURITIES AND

EXCHANGE BOARD OF INDIA ACT, 1992
e e Al ) A S AL L

-

May It Please Your Honour:-

&




-

Present s Sho Mann for SEBL with Law Olficer Sh, Rukesh Singh.,

A-2 Sushil Sharma. A-3 CR. Sharma, A-4 Jitender Verma

present on bail also for A1,

Vidc separate order, the accused no.i Company and its dn(,U()
are sentenced 10 a line o!j Rs.30,000/- each. On failurc 1o deposil the fin A
the accused numbers 2 to 4 shall undergo simple imprisonment for four
manths. The accused 116 4 arc further directed to file the winding up and
repayment report with the SEBI within two months from today lailing whlch
SEBI would be catitled to take action agdmsl thcm db p(.r law.

‘On deposit of. fine the personal bonds” and surely bonds of

ACLLIS(.d shall stand cdnccllc,d and surctics stand dxschal g,cd

File bcu)nugncd to lhuu,mds ' > '
. M_OJ\ ,(’,V\Q/v\ /

Announced in the Open (;‘ourl (ASHA M],NON)
Dated:9.3.07. ‘ Addl. Sessions Judge: Dethi.
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9.3.07

File taken up again on application moved by the accused scekB

Liljnc 3] dcbosil' the complete fine and Tor suspension of the term
impris()nmcnl imposed in default of deposit of finc.

k Teard. The application is disposcd of U/S 424 Cr.P.C and
accused are directed to dcposii' the finc of Rs.30,000/gmwposed on cach of
the accuscd.in two installments. One be paid today amoumin‘g Lo Rs.4,000/-
cach. The balance be deposited by the accused by 15.3.07. The surclics arc
not diSchargcd ill the accused deposited 'the M and the accused will be

bound to appear before this court on the basis of these surcty bonds to

deposit lh;; penalty imposed on them. ) J)\\w\ﬁ”’\ .
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IN'THE COUR'T OF MS. ASHA MENON: ASJ: DELHI.
CC NO.117/2005

SECURITIES & EXCHANGE BOARD OF INDIA, a statutory body
established under the provisions of Sceurities and [ixchange Board ol India
Act. 1992, having its Head office at Mittal Court, B ~ Wing, 224, Nariman
Point, Mumbai 4()0 021 represented by its Asst General Manager, Sh.Rakesh

Bhuanaot.,
. Complainant

VS. >

- HLP. Tillers Tracts & Tourism Lid. Company incorporated under lhc
( ompanics Act. 1956 having its Regd. Office at Fingask Listate, Simla

: 1.P. .
@ -2, Sh.Sh. Sushil Sharma. S/o Shri Mohan Datt, Dircctar of Accused no. 1,
’ R/o VPO Narag, Disttt. Sirmaur, 11.P,
LSh C.R.Sharma S/o Shri D.R. Sharma. Director of /\LLUS(.d no.1, R/o
Vill. P.O. Deothi, Distt. Solan, 11.P.
1. Sh.Jitender Verma S/o Shri A.S. Verma. Dircclor of Accuwd no. i, Rfo
Village Geuheri, P.0. Shough, Distt. Shimla H.P.

. Accused

JUDGMENT:

BACKGROUND FACTS:

I : The' complaint has been filed by lf;c Sccuriﬁcs and [ixchange
Board of India (hcrci'nzlAl'lcr-x‘c!'(:rrcd to as the SEBI)  for short, alleging
@ violation of the S1:B]1 ((,,'ollc‘c.livc Invc.;lmcul Schemes) Regulations, 1999,
India had set "up the SEBI under the Sceuritics and Fixchange Board of
[ndia- Act, 1992 with the aim of protecting illVCSl;)l' interests, in the
backdrop of large scale (loating of plantation and agro bonds by

companics  with no financial viability. The uncontrolled proliferation of

5 '
Y such companics led t9 -the duping of lakhs of gullible people who lost
[ '

2 : To give a _bricf background o the case, the Government of




.
heir money by investing in such non-viabic projects.

RH This prompted the Government 1o intervenc and Lhc SE BI Act,

s

.

199? came ml() force, under which SEBLitself was established, The SIiB -

has the ohligdlion to regulate the securitics and stock market and hag been
vested wuh extensive powers 1o discharge these obligations. Violations
lmvvcb been made eriminal offences and the Slim s to file criminal
complainis against such violators, .

ALLEGATIONS IN THE COMBLAINT

. In order that the provisions of Scction 11 (1) of the SEEBT Act,
were given elfeet 1o the government a.‘nnmmccd its intentions 1o bring out

regulations i respect of Collective lnvestnrent: Schemes specilically. |

issucd a public notice (o this end on 26.11. 1997 and 18.12.1997. Under the

pmvnsmns ol Su,lmn 12 ol the SEBI Act, 1992 those entitics that had been

.opcrating (‘o!lccnvc Investment Schemes unmull.ucly prior 1o coming

tnto clfecl of the provisions were given two month’s time to apply for
registration. By means of the public notice/pross release, SEBI required all
those interested in bcncﬁling under the plovmons ol'Section 12,10 furnish
all details ahout the company and- the schemes and the amounts mobilized
le 1o the SEBIL.

5, The accusedA 'company 'h.ad in responsc t(.> the pfess
-ucdsc,/pubhc. nolice, app.ucmly lurnished their details 1o the SEBL The
SEBI (Colkcnvc Investmcnl Schcmc) Regulations were notified on

15.10.99. The SEBI askcd_ all - companics dealing with Collective

Investment Schemes .to issuc information memoranduim 1o all investore




deniling the state of g o the Scheine o e smonnt e pavy able fo o,

nvestor and the manner in which such smount was determined. This wi

to be sent by 28.2.2000. This date was extended to 31.3.2000.
6. Under the lcgulauons 0f 1999, 73(1) thosc cxisting (.()Hcclivc
.lnvulmcm Schemes that had not applicd for registration were rcquircd to
wind up their schemes and repay the invesltors, U.‘_dcrirc:.!ulalion 74 those
entities which were not desirous of registering with the SER] cven
provisionally were also obliged 1o draw up and formulate a scheme for
repayment and make the repayment in terms of the rcgufalfon 73.-

7. The allegation in lhc."t‘.'ompluinl is that the accused neither
applicd 1o the SEBI for registration nor ook Steps W wind up the schemes
and repay the invbslors. 'l'l&crcl'm’c, the SEBI Chairman directed the
zrcéusql vide orders dated 7‘I2..20()() that they refund the moncy C()“.C(.‘“h.‘d
within a month in terms of the original offcr. Yet, and dcspiic repeated
directions of the SEBI, the accused lailed o comply with the regulations,
as stated in the complaim,

8. On these allegations the SEBI submitied in the compla‘inl that
the accused had violated Regulations 68( 1), 68(2), 73 & 74, rcad with
Regulation 5 (1) of the SEBI Regulation 1999 rcad with Scetion L3 &
12(1B) of the SEBJ Act, 1992 punishable under Scction 24 rcad with
Scetion 27 SEBI Act, 1992. Vide orders dated 16.12.2003, the accused
TP Tillers 'l‘facls_ & 'l'ou.v'ism Ld. Company, and its duu,l()xs Sh. Sushll
Sharma, Sh. C R.Sharma and Sh.Jitendra Verma were summonced to face

trial for these violations.




“accused under Section 251 Cr.P.C on 3.6.05 to which they pleaded no"

9. On their appearance notice of allegations was scrved upon th '

guilty: The complainant examined one witness Sh. Rakesh Bhanot. The

accused have not examined any on their behall.

LVIDENCE
>
10, Sh. Rukcsl'! Bhanot was cxamined as CW-1 on behall ol the

SEBL He has refered 1o the press release dited 18.11,97 whereby the

Government of Indin declared bonds which were in the nature of

plantation bonds and agro bonds to be considered as Collective Investment

Schemes under Scction 11 of the SEBI Act, 1992. He has also referred (o

the press release dated 26.11.97 and a public notice dated 18.12.97

wherehy the companics were directed 1o file information with SEBI

regarding their Schemes with details of funds _mobilized, names ol

w

l)ircctm’s/l’r(zmotcrs ir_1 casc they .wcrc dcsia'.()u‘s of obtaining‘bcnc.li"us ws
EZ('I B) of the SEBI Acl. |

11, The wilr}cs;ks dcposcdllhul pursuant to the public notice and
press release, the company iilcd information vide their letter dated 13.1.98
which is Ext.CW1/1, alongwith a copy of lhc.company's pamphict.
According 1o this letier the accused had cotlected Rs.15 lacs under their
CIS .Thc company also submitled details and baékground ol the
Promoters/sponsors namcly Sh. Sushil Sharma, Sh.C.R. Sharma and
Sh.Jitendra Vcrma. The letter also contained the details of promiscs and

assurcd returns made Lo investors.
!

120 o -5,;,'1‘h>¢§ wimcﬁwﬂhat subsequently thc SLEBL (CIS)
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FLEZOOE Te deposed thiat vide this public notice SEBT had intimated all

“the CIS the obligations imposcd on them under Regulations 73 and 74 in %83

Wk

casc they were not to apply for registration under the regulation. He
(lcpo;%cd that SEBY had vide these notices also inforimed that failure to
cm:nply with the requirements would open the éompan%cs liable for-further
action including dircctions for debarment, i-ﬁitiaﬁon of prosecution cte. le
deposed that the name of the accusced company appeared at scrial no. !94
ol lhc public: nn.livc. Bc deposed 1o the non-compliance by the accused

company and its directors despite the public notice till the filing ol the

complaint.

I, CWI Sh. Rakesh Bhanot was cross-cxamined by Fd.Counscl

H

for the accused. During this cross-cxamination, the witness deposed that it

was true that the Tetter dated 21.10.1999 sent 1o the company had returned

undelivered . He alfirmed lhal’{lhc advertisements had been published in
all the leading national |1¢w§;)upcn‘s and also in vcmaculuvr newspapers, llc'
uclmillcd that no copy of the advertisement in vernacular newspapers had
l)ccu' filed. He stated that he had no knowledge whether the accused had
submitted a winding‘up petition with the ROC Jallandhar on 22.12.2000 or
whether the ROC had imposed a penalty while dispbsing of f that petition.
He sl.z'ued that the details of the winding up petitions [iled by various
companics had not been  obtained l'rpm the ROC. He reluted the
suggestion that the present case hz.u,l been a result of a communication gap

between the SEBI and the ROC Jallandhar.

16.The accused in their statements recorded under S$.313 CrPC claimed \




g

o >

~that the funds had heen raised from the Dircctors which had been returned

(o them. They claimed that they had paid Rs. 13,500 as finc and had wound
up the company. They admitted tha the company had not applied for

provisional registration, and had closed their office,

CONTENTIONS

. >
7. “The Ld. Counsel for the SUBI submitted that though the accused

company was reminded by Ietiers and public notices of the obligations
- » N

under the Regulations, yet the accuscd had not submitted compliance.

Sinee no WRR had heen liled despite issuance of show ciuse notice, Ihe

Chairman issuced orders under Scetion FiB ol the SEBY Act, 1992,

Agam there was no compliance. Henee it wag submitted that the case R
had heen fully proved against the accosed heyond any shadow of doubt., 0 i
L. Counsel has argued that purpose of the chactment could not be lost ;

sight of and compliance of a slatulbr_y obligation had to be sn"ictly in the
manner provided lor and any violation could not be viewed lightly,
18. The [Ld. Counsel for the accused has submiltcd that the
Regulations were not applicuﬁlc o the accused éompany since they
applicd only to (hosé companics lh;_u were existing and the accused
company had heen wound up after paymem of the pcnplty. Henee L.

Counscl has prayed that ug no-lerms had been violated the accused be

zlcquitled..
{‘MM
FINDINGS SHAESYE T | |
- S V?f. i

=




19 I have carelully considered the arguments and | have carclully

consicdered the evidence brought on the record by both sides.

20, » This lact cannot be lost sight ol that it were the
accused themselves who had Turnished all the delails (‘)l' their company (o
ihe SEBL While doing so they were responding ™ the call of a statutory:
body. A presumption ol authenticity, attaches to the information 50
submitted. There was therefore no need Tor the SEBI o0 have sought
vcril'icalionv['r()m another statutory bedy nanicly the ROC Jallun(ihar about
ihe veracity of the addresses of the accused company arigi their dircetors,
The accused had ample opportunity 10 hué/c inforied lhé S)iBt-or llnlc

ciosure of its officc and or the winding up of the company . It did not

choose to do so.  I'he accused can-derive no benefit from the non- -

verification of details by the SEBI [rom the ROC, Jalandhar,

L Another aspect 1o be considered is the dilference between
winding up of the company under the Company ~ \ct and the winding vp

ol the collective investment schemes run by the company , as required

under the SEBI (CIS) Regulations. The fwinding -up of the collective

investment schemes docs not entail the winding: up of .the! company itsclf.
P B A
1

Fiven if the company”stood wound up if po winding up and rcpayment
: i

repart was submitied to the SEBI, the company would rfem:ainf'ligxhlc for

non-compliance 'of the Regulations, These arc distinct obli ’au(),Ls. I'he
p ¢ . : : . A
H . [P H

. . . P . s ! Lo .
very purpose of the submission 'of the windjng up and repaymen| r:cpmt is

Teioen
L

{0 assitre the repayment of investc

g fe i

»rs of the company.

\
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9
e In the present case, morcover, there is no cvidence of the

company having been wound up. Lixeept for submitting that a penalty had

bheen paid, there is no order of any kind 10 show under what circumstances
~

the penalty had heen imposced un(.l paid. 1t is not kn(;wrl who had applicd
for the winding up of the company: whether the dircctors did so or there
had heen a creditor's petition. There i:}:.n'.) inl'or_maliog as to whether any
hquidator had been appointed and most importantly whether the creditors

had been repaid.

23, Reverting to the evidence that has come on the record, the

| * L4
accused  vide 1ix.CW1/1 had admitied that they had been running

collective investment schemes. They had themsclves stated that they had
. o . . . x
raised Rs. 15 lacs through their schemes. No evidence has been produced

Ry the accused to substantiate their claims it the direetors alone had

contribited the amounts. No presumption can be. raiscd that only the

directors had contributed the amounts. In any case that fact would have no

materiai bearing on the case, since.as per the regulations no distinction has

been drawn belween a company raising funds from its dircctors and @
company raising funds from the public, so long as the funds were raised

through collective investinent schcn}cs."l'hzil fadt is not in disputce here that

H

the accused company was running collective inyestment schemcs. c
24, As regards thc arguments thal the regulations were applicable
o _ e

: : R
only te cxisting CISs, there is: no. prool that jthe accused company ‘had

_infact \.vouhd:up till the date the chairman issucd his orders U/S l_-l.Bj of the

i

SIEBI ./\c't,t 1992:. Tven if it was to.be accéptcd thrat the acChécd cofnf)an y

')

i
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the reports are filed in the prescribed manner and in no other manner.

The accused did not do so. Their cxplanation for not doing so has not

.i;‘f:\;
been found 1o be satisfuctory. Though the accused in their statements U/S T
3153 CrP.C had claimed that they had not collected any funds, their letter
Ex.CW-1/1 belics this Llalm On the othu hand, had the accused actually
raiscd lunds ()nly from the directors ji.c. lhcmselvq{ and have they made
x'cp:hyrraqr1ls cilhcfprior o or sinbscqucm o their ubplfcalion for jwi*n(linQ
up 'suhm.illcd to the ROC there should h:xvé Bazcn no hesitation l.u' c;unply.
with the Regulation 73 and 74 and submit the repayment report and the
winding up report 1 the salisl%ucli(.)'n of the SEBI, The sélisl'aclion_ ol the
SEBL is important for the sinlr;fc reason that lﬁc l@gulzuions have cbmc

into ¢lfeet only for investor protection, | ¥
27. ’ ’l‘hu&, it Is clear that vlhc accused wcrc.all rcsponslblc, for the
violations of the Rwulauons of the SLBI and havc lml(.d lo c,omply with ;
' the same, lhc,y are, therelore, lmblc lox the vmlalmns
CONCI U?ION | -
28. l lhuuon hold lhcucc;lsud u)mp.:ny 1P, 'llllcrs lmcl\ and
Tourism. and its dm..cluu» Sh. Sushll Sharma Sh, CR Sharma and
i
@ ’ Sh.Jitendra V-..rma. guilty for the vnolauons of chuldlnon 5( l) rcad with
Regulations 68(1) 68(7) 73 & 74 of the Sl BI (ClS)chulauom 1999,7

rcad with Scction 24 r/w .S 27 of the SEBI Au 1992, lhcy arg cnml-ui o _
T

be heard on sentcncc :

Announced in thc Op(.n (,ourl A \/IEN()N) &
Dated: 8.3. 07.
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SEBI VS, 1LP. THLLERS & 'I‘OURISM LID. & ORS.

)

S

&

i

5. t thcm!mc. seatence the /\u.usc d no.! Company to

\ INTHE COURT OF MS, ASHA MI{N_()N: AST: DELHL
CC NO. 11772005 '

ORDLR ON SENTENCE:

1. The 1.d Counsel for the accused has submitted that the accuscd
had not collected any lunds and they had mudy floated the company on
paper and that, the wlom a lenient view be taken, ll was submitted the
accused were poor agriculturists and that thcrc‘k)rc, a light sentence be

imposcd.

2

~ As discussed in the judgment ilVWus for the a@cusuf to have
pmvcd that their first information furnished to the SEBT vide Ex.CW-1/i
wus incorreet that only Rs.15 ldcs had been raised through their schemes.
No such cvidence has come on lhc rccord lhc fact therefore remains that
the aceused had L()“L.(.l(.d Rs. 15 lacs lhmm,h lh(,n CIS. The aé'cuﬁcd not
only have adduced no evidence as to - the updynu,nt of lunds u)llu,lul but

have now lakcn the stand that nothing had cver been collcu.cd!_

‘wd

The satisfaction of the SE Bl in respect of lhc, lt,paymcnl is very important.

I is to that end thal WRR ‘was sought in lmmal Here (hc a(,u.x.sul seem

mm(ml ble with non unnplmm_c,, puunduw that_no colle ction lmd even

heen effected. It would be px(.poslunus ‘Lo belicve lhdl Somumu hud

falscly sent 1ix.CW- /1 1o the SEBI in llu. year 1998 i ILSD()IHL to the
public notice of the SEBI asking the con panics ’rn.u')mng cIs l() submniit
complete details in order 10 avail the bene 'itol' Scclion IZB of SEBI Act

1992, lhl\ is dnolhu rcason why the dcnm(l of wllc(.twn now mad(. has lo

he viewed ‘as .o relusal cvcnglu acknow’lcdg,c thc nhlu,almq lo repay
. . ) ’

mv«,slors

9

4. In thc circumstances, the ldpsc hils to bc consrdcrcd as a willlul
) i

B .' : i
one callmg for strict punishment. - & IR A §
!

Rs.30, 000/-?

lhe accused 2 to 4, s dm.u}ns, are, also b(.nu,nu,d l() a fine

f
[
H
T

‘The very. purpose of the Regulations wm-invc%lor's prolection.

a linc of




&

ol Rs.30,000/- cach. In default of the payment of finc they shall undergo

\_ ample imprisonment for four months,

). The accused noT o 4 are further directed o submit the complele
winding up and repayment report o the SEBI within two months (rom
today failing which the SEBI would be once again cnlitled to initiatc
action against the accused as per law.

7. On deposit of finc the personal bonds and surcty bonds  of
accused shall stand cancelled and surctics shall stand discharged.

File be consigned 1o the records. ~
Announced in the Open Court (ASHA MIENON)
Dated: 9.3.07, | Addl. Sssions Judge: Delhi.
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