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SEBI Vs. Harbasnaram Tree Magnum Resorts Ltd. and others.

{

IN THE COURT OF MS.POONAM CHAUDHARY
AS] (CENTRAL-01) : DELHI

CCNo.77/09

SECURITIES AND EXCHANGE BOARD OF
INDIA, a statutory body established under the
provisions of Securities and Exchange Board
of India Act, 1992, having its head Office at
Mittal Court, B-Wing, 224 Nariman Point,
Mumbai - 400021 represented by its Legal
Officer, Shri Sharad Bansode. ‘

VERSUS

1

Harbansaram Tree Magnum Resorts (I)
itd. and others company Ltd. a
company incorporated under the
provisions of Companies Act, 1956 and
havingits registered office at : YMCA
Building 13, Rana Pratap Marg, Lucknow
(UP.)

Sh. Rajesh Kumar Srivastava, S/o Sh. K.
C. Srivastava ; Director of the Accused
no. 1; R/o Vivekanandpuri, Daudpur,
Gorakhpur (UP)

Sh. Ajit Kumar Srivastava, S/o Sh, P. P.
Srivastava ; Director of the Accused no.
1; R/o 197 Muftipur, Gorakhpur (UP)

Sh. Yogendra Nath Singh, S/0 Sh. Late
Sh. Umed Singh ; Director of the
Accused no. 1; Rachchpal Sadan,
Tulsipark, Balrampur (UP)

']

Arguments heard on :15.02.2010
Judgments reserved for :24.02.2010
Judgments announced on :124.02,2010
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JUDGMENT

L. In brief the case of the Securities and Exchange Board of [ndia (herein
after referred to as 'SEBI') a statutory, body established under the provisions
of Securities and Exchange Board™f India Act 1992 (herein after referred to as
the "Act’) as disclosed in the complaint is that accused no. 2 to 4 being the
directors of accused no. 1 (herein after referred to as accused company)

s floated Collective Investments Scheme (in short referred as 'CIS'} and
collected funds from the general public. It is also averred that for the
Regulations of CIS, being run by entrepreneurs, SEBI notified the Securities
and Exchange Board of India Regulation 1999 (herein after referred to as the
'Regulations'). However, accused company neither applied for registration
nor took any steps for winding up its CIS and repayrﬁent to the investors as
per the Regulations. Therefore, according to the SEBI, accused company
committed violations of Sections 11(B), 12(1B) of the Act read with
Regulations 5(1), 68(1), 68(2}, 73 & 74 punishable under Section 24(1} of the

Act, SEBI also claimed that accused no. 2 to 4 being the directors of the
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accused no.l company were responsible for the conduct of its business and,

therefore, are liable for the said viclations under Section 27 of the Act.

2. After the filing of the complaint, all the accused were summoned vide

order of Ld. ACM, Delhi dated 16.12.2003.

3. After the appearance ot accused notice of accusation was given to  all
Qb[ 5o the accused to which they pleaded not guilty self and on behalf of the
/ e
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company and claimed trial,

In support of its case the complainant SEBI examined CW1 Ms, Jyoti
Jindgar, Deputy General Managsr, SEBI and CW2 Sh. Rakesh Bhanot,

Assistant General Manager, thereafter closed its evidence,

Thereafter statement of accused no. 2 to 4 for self and on behalf of the

company were recorded under section 313 Cr.P.C.

Accused examined one witness in support of their defence and closed

its defence evidence,
I have heard the Ld. Counsel for parties and perused the record.

The question for consideration is whether SEBI has been able to prove
its case against the accused beyond reasonable doubt. The present case
hinges more or less on the admitted documents issued by SEBI and the

accused company prior to the institution of the present case.

CW 1 Ms, Jyoti Jindgar DGM SEBI had deposed that in pursuance of the
press release issued by SEBI dated 26.11.97 and public notice dated 18.12.97
company which were running CIS were to file thé information with SEBI
regarding their scheme in case they were desirous to obtain registration

under section 12 {1B) of the SEBI act, Accused company filed information
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with SEBI regarding its CIS vide Ex. Cw 1/1 received by SEBI on 2.03.98, as per
this letter accused company had mobilized Rs, 9.54 lac under its CIS. Along
with Ex. CW 1/1 accused company also furnished the details of its promoters.
Subsequently the company vie le_gtner dated 25.05.98 also submitted a list of its
directors which is Ex. CW 1/2. CW | further stated that accused company had
also filed Memorandum and articles of association which is Ex. CW 1/3, as
rer the certificate of incorporation appearing therein the accused company

was incorporated on 28.10.1396.

CW 1 further stated that SEBI CIS Regulatipns were notified on 15.10.99
and intimation of the same was sent to the accused company vide public
notice and letters sent by registered post which were returned undelivered
with the remarks “Left without address”. She further stated that in terms of
the regulation company was either required to apply for registration or wind
up its scheme in terms of the regulation 73 and 74 of the regulations and as
per procedure the accused company was required to circulate information
memorandum to its investors and to repay and wind up its schemes and
submit the winding up and repayment reports with SEBI within 5 % months.
CW 1 also testified that these regulatory obligations were communicated to
&1e accused company vide specific letters dated 10.12.99 which was returned
with the remarks “left without address”. She further stated that returned
envelope is Ex. Cw 1/6 and the letter is Ex. CW'1/7. She also stated that these
requirements were also communicated vide public notice dated 10.12.99.

She further stated that as the accused company neither applied for
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" registration nor intimated regarding its winding up of its scheme, hence Show
cause notice dated 12.05.2000 was issued which was also returned
undelivered with the remarks “left without address”. She also testified that
SEBI vide letter dated 31.07.2000 ff)rwarded the format of winding up report
in which companies were required to file information regarding winding up
ol its CIS and repayment done thereafter but the accused company failed to

comply with the regulatory provisions. The “company” was thereafter

directed vide order of chairman SERI on 7.12.2000 to repay the investors as
per the original terms of the offer within one month of the order. The same
was communicated to accused company vide letter which was returned
undelivered with the remarks “left without address”. It is also alleged that
contents of the order of chairfnan SEBI under section 11B of the act were also
published in all the leading national newspapers as well as vernacular
newspapers, public notice issued on 14.01.2000 which is Ex. CW 1/14. CW 1
further stated that name of accused no. 1 company appeared at serial no. 196
of the public notice Ex. CW 1/14. She further stated that accused company

‘igi,, did not file any application for registration under SEBI CIS regulation.

11, The Act came into force w.ef. 30.01.92 Chapter V relates to the
régistraﬁon certificate. Section 12(1B) was incorporated on 25.01.95 and
provides that

“No person shall sponsor or cause to be sponSored br carry on or caiise to be
carried on any venture capital funds or collective investment scheme

ﬁlf/[/ including mutual funds, unless he obtains a certificate of registration from
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the Board in accordance with the Regulations”
12, Therefore according to section 12(1B) of the Act no person could

sponsor CIS without registratign from SEBI in accordance with the

regulations. The regulation came into force w.e.f. 15.10.99.

13, CIS has been defined in 11AA of the Act. The contents specified
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in sub-section_z thereof are as follows ;-

“Collective Investment Scheme - (1) Any scheme or
arrangement which satisfies the conditions referred to
in sub-section (2) shall be a collective investment
scheme,

(2) Any scheme or arrangement made or oﬁ‘ered by any
company under which, -

(i)  the contributions, or payment made by the
investors, by whatever name called, are pooled
and utilized for the purposes of the scheme or
arrangement;

(i)  the contriburions or payments are made to
such scheme or arrangement by the investors
with a view to receive profits, income, produce

- or property, whether movable or immovable,

’ from such scheme or arrangement;

(iii) the property, contribution or investment
Jforming part of scheme or arrangement,
whether identifiable or not, is managed on
behalf of the investors;

(iv) - theinvestors do not have day-to-day control

over the management and opemnon of the
scheme or arrangement,

14, The authenticity and genuineness of the letter Ex. CW 1/1 dated

ATTESTE

\ (i’

Ex.miner
Date  Copying Agency Sessions




5% B

ol

2
=

Ry
¥ .‘

S

~

\
D)
=
i {-
A
.

. \ |

02.01.58 has not been challenged by accused, therefore it is deemed to be
correct. The contention oi; Ld. counsel for SEBI Sh. Sanjay Mann is that on the
date of its issue of Ex. CW 1/1 on 02.01.98 accused no. 2 to 4 were the
directors of accused company. TI}_.‘E next contention of Ld. counsel for SEBI is
that as per admitted document Ex. CW 1/1 accused company had invited
general public to invest in its various scheme and as per Ex. CW 1/2 accuscd

no. 2 to 4 were the directors of accused company.

15. However contention of Ld. counsel for accused is that all the accused
had resigned from the directorship of accused no. 1 company prior to the

notification of regulations on 15.10.99.

16. The contention of Ld. counsel for accused no. 2 is that accused no.2

was not a director of accixsed no. 1 company at the time of notification of

SEBI CIS regulation 1999 which were intimated to accused no. 1 company

through registered post and public notice daied 20.10.99 for compiiance. It

i was further contended that accused no. 2 Sh Rajesh Kumar Srivastava
resigned from accused company on 23.06.99. In this regard accused

examnined DW 1 Sh. Suman Kumar LDC ROC Kanpur who stated that as per

Florrn 32 of the Companies Act 1956 accused Rajesh Kumar Srivastava had

resigned from the directorship of company w.e.f. 23.06.99. He proved the

certified copy of the Form 32 of the Companies Act which is Ex. DW 1/B.

17. It was submitted on behalf accused no. 3 thai he had resigned as
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director from accused no. 1 company on 15.07.98. DW 1 stated that receipt
Ex. DW 1/C was issued by the Registrar of Companies as per the same
resigned from accused company w.e.f. 15.07.98. It was contended on behalf of
the accused that Form 32 is a gﬁublic document and conclusive evidence
regarding resignation of accused no. 3 and his resignation was accepted by

.
the board of directors of accused company on 15.07.98.

It was also contended on behalf of accused no. 4 that he had resigned
as director of accused company on 18.11.98. It is also alleged that SEBI did

not question the date of resignation of accused no. 4.

It is also alleged that in the complaint there is no averments against
accused no. 2 to 4 that they violated SEBI- CIS regulation and further
contended that CW 1 stated in her cross examination that no inquiry was
made to verify whether accused no. 2 to 4 were the director of accused
company, when the CIS regulations came in to force w.e.f. 15.10.1999. It is
also alleged on behalf of the accused that SEBI CIS regulation came in to
force w.e.f. 15.10.1999. The chairman SEBI passed an order under section 11
B on 07.12.2000 and as accused no. 2 to 4 had resigned prior to the said order
tiley did not violate the SEBI CIS regulations. It was further stated there is no
evidence against accused no. 2 to 4 that they were incharge of and
responsible to the company for the conduct bf its business at the time of

cornmission of the alleged offence.
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: 2009 (3) JCC [NT] 194
5 - K. K. Ahuja
! Vs,
:. : _ V. K. Vora & Anr.;
3 c wherein it has been held as under
- “ Negotiable Instruments Ac t. 1881- Sec. 141 (2)
! .: ' A -Constructive liability-If the person responsible to the
| ’, company for the conduct of the business of the
; company was not in charge of the conduct of the
business of the company-Then he can be made liable
only if the offence was committed with his consent,
connivance as a result of his negligence ”
’ “ Negotiable Instruments ac t, 1881- Sec. 141
; (1) - Vicarious liability -If the accused is not one of
;, the persons who falls under the category of 'persons
’ who are responsible to the company for the conduct
f of the business of the company'- Then merely by
« ) _ stating that 'he was in'charge of the business of the
| company' or by stating that 'he was in charge of the

day to day management of the company' or by
stating that 'he was in charge of and was
responsible to the company for the conduct of the

'\.‘:t}

business of the company - He cannot be made

vicariously liable.”

2008 (2) JCC 802
VIRENDER KUMAR SINGH & ANR.
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V8. SECURITIES AND EXCHANGE BOARD (JF INDIA
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wherein 1t has been held as follows:

“Securities and Exchange Board of India Act, 1992—Sec.

27—SEBI alleged in its complaint against company and
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its directors, petitioners herein that company floated a
collective investment scheme but failed to file the
requisite information or details pursuant to a
Government of India press release—Petitioners in a
compiaint alleged to bfn directors of the company and as
such persons in chdnge of and responsible to the
company for the conduct of its business and are alleged
to be liable for the violation of the company—SEBI in its
complaint itself indicates that offence took place when
the company failed to make any application for
registmﬁon of the scheme and the deadline in this
regard was extended by SEBI to Dec. 2000—Petitioners
had already resigned s directors much before and on
Dec. 2000 which can be proved by a st atutory document
—It would be unfair to require the petitioners to go
through the ordeal of a irial only to prove the statutory
document—Complaint is quashed against petitioners
under Sec. 482 Cr.P.C."

2009 (2) JCC (NI) 156
RAMRAJSINGH

VS.

STATE OF M.P. & ANR,

wherein it has been held as under:

“Negotiable Instruments Act, 1881—Sec. 141—
Vicarious Liability—Conviction under Sec. 138 for
dishonour of cheque-—Appellarzf who was GM of the
Company cannot be made vicariously liable as there
was no specific role attributed to him in the
complaint petition—FEven there was no evidence that

|
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% ,; appellant was in charge and responsible for the

: conduct of the business of the company—Appeal

£ allowed-(Ref. Neeta Bhalla (2007 (1) JCC [NI} 73 and

N.K. Wahi 2007 (1) JCC (NI} 112) casel,

§o% : T

N 2002 (2) Crimes 89

" - NEETABHALIA

§ : $.M.S, Pharmaceuticals Ltd., Heyderabad and anr.

< wherein it has been held as;under:

“ Negotiable Instruments Act, 1881—Sections 138 and

« j 141—Dishonour of cheque—OQffence by company—

‘ ; ‘ Vicarious liability of Director or any other person who,

: % ‘ g at the time offence cominitted, was incharge_ of and was

f“; responsible to company for conduct of its business, shall

% be deemed to be guilty—Accusation against each of the

; Director/person  accused must be specific and

} : ) unambiguous—Complaint if read as a whole must

i ) clearly disclose role played by each of the Director of

A flf company—A bald allegation by merely repeating the

s :g words mentioned in Section 141 of the Act would not be

enough.”

-

*i 20. It is also contended on behalf of the accused that notification of SE)
; CIS regulation were intimated to accused company through public notice ar
by registered post for compliance and as egccusqd no. 2 to 4 were not t!
i

oA

director of accused company at the time of notification of SEBI C

regulations, hence no liability can be fastend upon them and they could n
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be held vicariouély liable for the violation of the regulation and directio
issued by SEBL It is also contended that there is no averments in t
complaint or in the evidence of CWs that regulations and directions of SE
were violated by companywi% the consent and connivance of accused no
to 4. It is also stated that section 27 of the Act is not applicable to accus

no. 2 to 4.

It is further stated that accused no. 1 company had complied with t
press release dated 26.11.97 of SEBI vide its letter dated 2.01.98. 1t is furth
alleged that accused company vide Ex. CW 1/D2 informed SEBI that t
company had not floated any new CIS subsequent to the public notice issu
by SEBI on 18.12.97 and were not mobilizing funds under existing CIS a

would do so only after obtaining rating of its existing schemes.

It is also contended on behalf of accused that accused company h.
repaid the investors before the SEBI CIS regulations were notified on 15.10.¢
It is also submitted that company vide Ex. CW 1/D4 dated 22.07.20

reques7ted SEBI for grant of NOC for winding up its CIS and in responsc

the same SEBI vide letter dated 12.09.2005 which is Ex. CW 1/D5 advised t

company to submit statutory auditors certificate signed by the directors ir
format and also informed that in order to verify the authenticity of the clai:
contained in the certificate Ex. CW 1/D11 ah independent audit was requir
to be conducted by SEBI appointed auditors, the cost of which was to

borne by the company.
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23, It is also argued on behalf of accused that CW 1 stated in her cro

examination that no complaint has been received against accused compai

PR R N A A 3N VAN AR LR

or its director from any investors and also stated that all the corresponden

of SEBI was with the company and not with the directors and as SEBI did n

intimate to directors for compliance of the notification or the violations |

the accused company; hence no liability can be fastend on the directors at

@ accused no. 2 to 4 could not be held vicariously liable for the violation of t!

A AT

regulation and directions issued by SEBI to accused company. It is also stat

A ahe

that there is no allegation in the complaint or evidence of SEBI that t]

regulations were violated with the consent or connivance with the accus
no. 3. Itis also alleged that accused no. 2 to 4 were not liable under section .

of the Act as they were not incharge of or responsible to the company for tl

SXCUUE SR ARE RS AT PN L

g . - conduct of its business at the time of notification of regulations.

é 24. On the other hand Ld. Counsel for SEBI Sh. Sanjay Mann has alleg

that as per the undisputed documents Ex. CW 1/1 accused company h,

been running CIS since its incorporation on 28.10.96 and even as on 02.01.

date of issue of the letter Ex. CW 1/1 and had been mobilizing funds from ¢

4 A 2

general pubic to invest in various scheme and accused no. 2 to 4 were t

directors of accused company, as per Ex. CW 1/2 furnished by accus
company to SEBI. According to section 12 (1B),of the act no person c

sponsor or cause to be sponsored collective investment scheme withc

e e T LY
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obtaining certificate for registration from SEBVI in accordance with t
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25.

26.

Regulations and are liable to be punished under section 24 of the Act.

CW 1 had also stated that intimation of notification of SEBI C.
regulations was sent to the ac_glused company vide public notice and lette |
which were returned undelivered and by virtue of the letter Ex. CW 1.
various provision of regulation were brought to the notice of accuse
company. As per regulation 5 (1) accused company had to apply fi
registration of its CIS. As per regulation 73 {1) CIS which failed to make a
application for registration with SEBI, would wind up the same and repay tt
investors. Apart from this as per Regulation 74, existing CIS which was
desirous of obtaining provisional registration from SEBI, would formulate
scheme of repayment and make such repayment to the existing investors
the manner specified in Regulation 73. According to Regulation 73(2) tt
existing CIS to be wound up, shall send an information memorandum to tf
investors who had subscribed to the schemes, within two months from t

date of receipt of intimation from SEBL

In their statement under section 313 Cr.P.C. it was admitted by accuse
no. 2 and 3 that in pursuance of the said press release and public notic
accused company filed information with SEBI vide letter Ex,. CW 1/1 statir
that company had mobilized funds of Rs. 9.54 lac under it CIS. It was al
admitted that details of director was subrhitted ‘to SEBI by coinpany vic
Ex CW 1/2 thereby admitting that accused no. 2 to 4 were thé directors of tt

company, whereas accused no. 4 gave evasive reply Accused no. 2 to 4 furth

Date : SHner
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27.

28.

29.

stated that company had shifted its office hence the intimation of SEBI |

regulations was not received by company and they had not seen put
notices issued by SEBI on 10.12.99 and had also not seen the order
chairman SEBI under section 1 B of the SEBI Act published in all the lead

national newspapers as well as vernacular newspapers Ex. CW 1/10.

Ld. Counsel for accused had also contended that SEBI had -

addressed the letters to the directors hence they were not aware of of

requirements under regulations and no malafide can be attributed to th

and non compliance if any by accused company was on account of genu

reason,

On the other hand Ld. counsel for SEBI Sh. Sanjay Mann argued ¢
regulations had been notified with public interest in mind. Ld. counsel
SERI further contended that accused company were themselves responsi
for non receipt of communication from SEBI since they did not care
informed SEBI of the change of the address of the company and ignored
public notice which were issued to remind the defaulters that they w
required to confirm compliance. It is further stated that accused cannot pl

ignorance of law to absolve themselves of the liability.

The question for consideration is ‘whether accused company |
complied with the regulations or not. It was argued on behalf of accused

investors had been repaid and accused company vide letter Ex. CW 1,
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§ ! informed SEB! that accused company had not floated any new C
o ; subsequent to the public notice issued by SEBI on 18.12.97 and the accuse
=8 i‘
“ company was not mobilizing any further funds under existing schemes ai
* : ' would do so after obtaining rating of its existing schemes.
i B
4
i : 30. It was also alleged on behalf of accused that investors had heen repa

prior to the notification of regulations and accused company had request

;
4 SEBI for no objection certificate for winding up of accused company vi
?%1
%g letter ex. CW 1/D4. 1d. Counsel for accused further submitted that vi

certificate Ex. CW 1/D 11dated 14.11.2005. Company informed SEBI that t

AN ¥ LRSI

entire amount /funds raised by company under its CIS has been refunded

SRR

all the investors along with the returns due to such investors prior ot
notification of SEBI CIS regulations 1999 and there was no outstandi

liability against the company in respect of the deposit raised under their C

The details of refund of funds raised under CIS was enclosed with this lett

However SEBI vide letter Ex. CW 1/D5 advised accused company to subr

2

statutory auditors certificate duly signed by all the directors in a forn

gt ek

supplied by SEBI and to ascertain and verify the authenticity of the claims

A

OV X v i BT it A T AR R e e 0 e AT WA AR TR

accused company regarding repayment to its investors SEBI directed audit

be conducted by SEBI appointed auditors. SEBI vide letter Ex. CW 1/.
appointed S. N. Dhawan and company to carry out the audit of accus

company to verify the claims of the company regarding repayment to

2 e~ R A AR AT L

EwR by PR LT PR TIN

investors under its CIS. The report of auditor Ex. CW 1/D7.
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It is further submitted on behalf of the accused that CW 1 deposed the

SEBI has not received any complaint against the accused company or ii

directors from any investors, SEBI appointed auditor vide their report Ex. C
1/7 stated that the authenticity of Ex. CW 1/DI1 could not be commente
upon as the companies books of account and subsidiary record reveale
different repayment amounts. It was also submitted that since the compan
had made all repayment in cash to verify the authenticity of such paymen:
letters were sent to few depositors on random basis to get their confirmatio
of having received back their money, however, no reply was received of the 2
letters sent and 3 letters were returned undelivered due to incomplet
address. It was also submitted that company had repaid only principl
amount without any promised returns. It was also stated that the contentio
of the accused that funds were kept only for a short period, therefore, n
interest was paid was not correct as company had kept funds for a year ¢
moré in various schemes mentioned in the report Ex. CW 1/7. Ld. Counsel fc
SEBI Sh. Sanjay Mann submitted that auditors informed SEBI that repl
Ex. CW 1/8 was received from one Sh. Surender Pratap.Singh one of th

depositors under company's CIS denying having received back his deposit «

Rs. 15,000/- which was contrary to the claim made by company of havir

32.

N4

S

repaid all the investors. Therefore accused company had failed to prove th:

all the investors had been repaid.

It was further argued by Ld. Counsel for accused that SEBI require

only those companies to submit the winding up and repayment report whic
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had not repaid the investors. However Ld. Counsel for SEBI arg
repayment report had to be submitted by all companies even if they
repaid the investors. As per the regulations all the existing CIS had coni
compliance. In this respect it is pertinent to note that accused no. 2, 4 to
their statement under section 311 Cr.P.C. gave evasive reply to the ques
as to whether company had confirmed compliance to the regulations or

Accused had stated that accused company shifted its address.

33. The question for consideratibn is whether accused company
violated the statutory obligations or not. CW 1 had stated that accu
company did not file application seeking registratioﬁ under SEBI
regulation and further stated that subsequent to the directions of chairr
SEBI under section 11 B of the SEBRI act dated 7.12.2000, accused company
not furnish any report with SEBI confirming compliance. It was furt
alleged that the directors who were the persons in charge of the affairs of
company were duly intimated of the SEBI CIS regulations through pu
notice and press releases. CW 1 proved Ex. CW 1/2 dated 25.05.98, as per
same accused no. 2 to 4 were responsible for mobilizing funds hence it 1
not necessary to make further verification from ROC as to whether accu

| no. 2 to 4 were the directors of the accused company when the regulati

came into force in 1999.

34. Thus accused company was bound to submit winding up :

repayment report to SEBI in terms of the regulations 73 and 74 which ¢

\<@
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failed to do till the filing of the complaint. Accused stated that they did n

SN TS DA A A LA AR LA,

receive the communication sent by SEBI as company had left the give
address as such the accused were themselves responsible for non-receipt -
communication by SEBI, Accgsed ignored the public notices and pre
releases. In these circumstances they cannot plead ignorance for no

compliance of the regulations, Thus the violations continued till the filing

the complaint.

35. It was further contended on behalf of the accused that the complai

was filed by SEBI on the allegations that the company failed to comply wil

1
i
H
i
2
3
i

the regulations within the time granted which expired on 7.12.2000 as suc
the cause of action can be said to have arisen on 7.01.2000 and not befo:
that, hence accused no. 2 to 4 cannot be vicariously liable for violations

regulations as they resigned prior to the notification of regulations. |

P IR A b ki e L DS TS A e

support of the said contention Ld. Counsel for accused placed reliance upor

2008 [4] JCC 2717

ERVSEPPRUPRLIE S

Mrs. Kanchan Aggarwal

Vs.
Securities and Exchange Board of India and anr.

wherein it has been held as follows:;

L I i A e T ESLA G T

“Securities and Exchange Board of India Act. 1992
-Sec. 27 — Securities and Exchange Board of India
{Collective Investment Schemes ) Regulations, 1999
-Scheme under-Violation of -Complaint was filed
because the company failed to comply with the
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36.

37.

directions of the first respondent within the fime
granted, which expired on 7.12.2000-Therefore, the
cause of action can only be said to have arisen against
the company on 7.01.2001 and not before-Whether
the petitioner was a Director of the said company at
the relevant time is not something that cannot be
decided without evidence being recorded at the trial-
2008 (2) JCC 802 relied upon.”

On the other hand Ld. Counsel for SEBI has placed reliance upon

decision of Hon'ble High court in

Crl. M. C. 1182/2009

Vishnu Prakash Bajpai

Vs,

Securities and Exchange Board of India,
wherein it has been held as follows:

“If the petitioner was a person in charge of and responsible to

‘the Company N, R. Plantation (India) Limited at any point of

time since the time offence punishable under SEBI Act was
committed for the first time by the company N. R. Plantation

- (India) Ltd.he would be vicariously liable for the period during

which he was managing or controlling the aﬁairs of the
company.”

As per the admitted documents Ex. CW 1/1 and Bx. CW 1/2 accus

were the directors of the accused company and had mobilized funds of

9.54 lacks as on 02 01.98, hence in view of the above decision of the Hon';

High court relied upon by the SEBI accused no. 2 to 4 were the persc
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¥

inchargg and responsible for the affairs of the company at the time when t]
offence punishable under SEBI act was committed for the first time by t
company. The company was incorporated on 28.10.1996 and had n
obtained registration as per sqgﬁdn. 12 (1B) of the Act. Accused no. 2 and
admitted in their statement under section 313 Cr.P.C. company h
mobilized funds of Rs. 9.54 lacks under its CIS and also admitted that th
were the directors of the accused company as per the details furnished
SEBI vide letter Ex. CW 1/2. Whereas accused no. 4 gave evasive rep
Accused had also st.ated that they had not obtained. registration of the C
even after the act cameé into force. Moreover, as pef-E:c CW 1/D4 dat
22.07.2005 the company requested for NOC for winding up of its CIS stati:
that the company had decided to repay the investors.and wind up !

company operations.

38, However the accused failed to prove that all the-imestors had be:

repaid neither the CIS had been wound up. According to section 12(1B) a
person carrying on CIS without obtaining registration from SEBI

accordance with the regulation is liable to be punish u/ s 24 of the Act.

39. For the sake of repetition regulation came into force w.e.f. 15.10.¢

Section 27 relates to the commission of offences by the company. Accordi
to sub-section (1), if an offence under this Act has been committed by
company, every person who at the time the offence was committed was

charge of, and was responsible to, the company for the conduct of t

[
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SRR

business of the company, as well as the company, would be guilty of
I' - offence . In view of the decision of Hon'ble High court relied upon by
Ld. Counsel for SEBI accused no. 2 to 4 were the directors of the compan
the time when offence punishgble under SEBI Act was committed for the :
time by the company and are vicariously liable for the period during wt
they were managing and controlling the affairs of the company. Even tho

accused no. 2 to 4 resigned but CIS had not been wound up and funds of R

@ 9.54 lacks raised unde; its CIS remained unpaid even as on 22.07 2005 w!
.> the company applied for windirig up its CIS vide Ex, CW 1/D 4, Hence
violations continued till filing of the coraplaint.
E;é . 40. The contention of Ld. Counsel for accused Sh. A, K. Bansal is tha
% k view of the decision of the Hon'ble High court in Crl, MC 3937/2009, da
:é . 12.01.2009 Shri. Raj Chawala Vs. Securities & Exchange Board of In
% . (SEBD) & Anr, as accused no. 2 to 4 had fesigned froni the company prio
%:f% the notiﬁ_cation of the regulations which has been proved as Form 32 of
,% @ | Companies Act, hence accused no. 2to 4 are not vicariously liable for
% violation of the éEBI CIS-rengations.

=

AR

A

41, . Onthe other hand Ld, Counsel for SEBI submitted that as per admii
documents Ex. CW 1/1 and Ex. CW 1/2 accused no. 2 to 4 were the director
the company as such incharge and respc')_nsible' for the company for
conduct of the business of the company at the time when offence punishe

under SEBI act was committed for the first time by the company :
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vicariously liable for the period which they were managing and controlli

the affaris of the company.

42, Ld. Counsel for SEBI S}L Sanjay Mann further argued that accusc
company failed to place any document on record to show that all tl
investors had been repaid so it is continuing offence as the statuto
obligations were not complied with and the default constitutes continuir
offence as heldin

CrlL R.C. No. 842/2005

M/s Rhodanths Agro Limited and Ors

Vs,

Securities and Ethange Board of India;

by Hon'ble High court of Judicature at Madras
wherein it has been held as follows:

“The expressioﬁ continuing offence means that if an act or
omission. constituting an offence continues from day to
day, then fresh offence is commiited every day on which
the act or-omission is repeated, recurred or continues. -

Continuing offence is an act or omission over which
the offender can exercise his control irrespeczibe of the
peﬁal provision of daily fine. Law may cast an obligation

“upon a person either to discontinue an act ofrdb&tain’ from

" continuing an omission. If the obligation continues and it

is not discharged, the default constitutes «a continuing
offence. S

The non-compliance of Regulations?.? and 74 for
winding up thé' bdmpany is continuing mnature Hence
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o . v [l t
‘ the trial court is correct in coming to the conclusion that
' vy the offence is continuing in nature.
43, SEBI filed the complaint for violation of the offence for no

Ak il

registration u/s 12 (1B) of the act and regulation 5(1), 68(1), 73 and 74 of th
regulations. The accused company of which accused no. 2 to 4 were th
directors in charge of and responsible to the company at the time when th
offence was committed for the first time by the company are vicariously liabl
for the period during which they were managing and controlling the affairs

the company and the offence being continuing one.

44, Section 5(1) of the regulations is as follows:
“‘Any person who immediately prior 0 the

commericement of these regulations was operating a

AR
1

scheme, shall subject to the provisions of Chapter IX

£ beehy

[ - - of these regulations make an'application to the Board

for the grant of a certificate within a period of two

@i’ months from such date. “

45, Regulations 68, 73 and 74 of SEBI Act reads as under

68(1) Any person who has been operating a
collective investment scheme at the time of
commeéncement of these regulaijons shall be deemed
to be an existing collective investment scheme and
shall also-comply with the provisions bf this Chapter.
U/ Explanation : The expression ‘operating a collective
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investment scheme' shall include carrying out the
obligations under taken in the various documents

entered into with the investors who have subscribed
to the scheme. '

(2} An existing Agi?llective investment shall make
an application to the Board in the manner specified
in regulation 5.

(3)  The application made under sub-regulations
(2) shali be dealt with in any of the following
manner:

(@) by grant of provisional registration by the
Board under sub-regulation (1) of regulation 71;

() by grant of a certificate of registration on by
the Board under regutation 10;

(c} by rejection of the application for regzsrranon
by the Board under regulation 12.

73 (1) An existing collective investment scheme which :

(@)  has failed to make an application for
registration to the Board ;or |
(b)  has not been granted provisional registration by
the Board; or

(¢)  having obtained provzswnal registration fazls to
comply with the  provisions of regulation 71;

shall wind up the existing scheme.

(2)  The existing Collective Investment Scheme to be
wound up under sub-regulation (1) shall send an
infoﬁnatian memorandum to the investors who have
subscribed to the scheme, within ﬁvo mc;nths from the
date of receipt of intimation from the Board, detailing
the state of .affairs of the scheme, the amount
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repayable to each investors and the manner in which
such amount is determined,

(3)  The information memorandum referred to in

sub-regulations (2) shall be dated and signed by all the
directors of the schepe.

(4)  The Board may specify such other disclosure to

be made in the information memorandum, as it
deems fit. |

(5}  The information memorandum shall be sent to

the investors within one week from the date of the

'infann'atibn memorandum.

(6)  The information memorandum shall explicitly

stated that investors desirous of continuing with the -
scheme shall have to give a positive consent within

one month from the date of the information to

continue with the scheme. ‘ ‘

(7)  The investors who give positive consent under

sub-regulation (6) shall continue with the scheme at

their risk and responsibility:

Provided that if the positive consent to continue with

the scheme, is received from only twenty-five per cent

or less of the total number of existing investors, the

scheme shall be wound up. |

(8) - The payment to the investors, shall be made

within three months of the date of the information

memorandum.

(9)  On completion of the winding up the existing

collective investment scheme shall file with the Board

2

such reports, as may be specified. *

74. An existing collective investment scheme
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which is not desirous of obtaining provisional registration
from the Board shall formulate a scheme or repayment and
make such payment to the existing investors in the manner

specified in regulations 73.1“

48. From the Ex. CW 1/D4 it is apparent that company applied for winding

up only in the year 2005 to SEBL In the circumstances when WRR had not
Pz

i

gk,
N been submitted to SEBI and the violations of the act and regulations being
continuing offenice accused are held guilty for violation of the regulation this

continuing offences punishable u/s 24/27 of the act.

49, For the foregoing reasons I hold that SEBI has been able to prove its
case against the accused company of which accused no. 2 to 4 were its
directors. It has been proved .beyond reasonable doubt the CIS as
contemplated by section 11 AA of the Act had been floated and fund
mobilized from general public without obtaining certificate of Registration as

r;? required u/s 12(1B) of that Act. Further it has been proved that despite
. notification of regulations on 15,10.99, accused company failed to apply for
registrations of its CIS and did not wind up its CIS or repay the investors as

per regulations 73 and 74.

50. I accordingly hold that accused company Harbansram Tree Magnum
Resorts Ltd., and its director accused no. 2 to 4 guilty for violation of

\9/{7 Regulation 5(1) read with regulations 68 (1), 68(2), 73 & 74 of SEBI CIS
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: regulations 1999 r/w section 24 & 27 of the SEBI Act. 1992, Accused to be
¥ lffr heard on the point of sentence on 10.03.2010.
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