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R [N THE COURT OF MS. POONAM CHAUDHARY
ASJ (CENTRAL-01) : DELHI
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CCno. 47/09

'SECURITIES AND EXCHANGE BOARD OF
INDIA, a, statutory body established under the
provisions of Securities and Exchange Board of India
Act, 1992, having its head Office at Miual Court, B-

Wing, 224 - Narimen Point, Mumbai -~ 400021 -~ ' i
- represented by its Asst General Manager, Sh. Rakesh. . |
i Bhanot. .
1 |
VERSUS :
1 Hind Forest India Iid.  company ¢

incorporated under the provisions  of
Companies Act, 1956 and having its Regd
office at SCO 842, Top Floor, Kalka Road,

Manimajra, Chandigarh-160101. | ;
Sh. Shiv Sharma Sfo Shri Satpal Shama, S
Director of accused no. 1 company, R/e 81, i
Kismat Nagar, Vill. Babyal, Ambala. ' i

Sh. Gurmail Chaudhary S/o Sh. Lajja
Ram, Director of accused no. 1 company,
R/o Vill, Fatehpur, P.O. Bhure-Wala, Distt.
Ambala, Haryana. '

4 'Sh. Raj Kumar Gupta S/o Sh. Ram, Nath,
" Directorof = ‘accused no. 1 company, R/o
- Village and Post Office Shahzadpur, The.
\ Na:éingarh, Distt.  Ambala (Haryuna)u
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A / Arguments heard on :30.03.2010 g
-’/ Judgments resesved for :31.03.2010 o
Judgments announced on ¢ 31.03.2010.
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. JUDGMENT ,

In brief the case of the Securities and Exchange Board of India (hercinafter
referred o as “SEBI”)statutory body established under the provisions of Securities and

Exchange Board of Indiza Act 1992 (hereinafter referred to as 'the Act) has discloses in

.
s
¥
—

the complaint is that accused no. 2 10 4 being e directors of accused no. | company
(hereinafter referred to as accused company) floated collective investment schemes (in

short referred to as CIS) and.collected R+, 14,49,561/- from general public.

s

I is further avemed that for regulation of CIS being run by entrepreneurs SEBI

notified the Securities and .Exchange Board of India Regulaiions 1999 (hcreiﬁaﬂ:cr
- referred to as the Regulations). However accused company neither applicd for
| . registration nor took any steps for winding up its CIS and repayment to its investors as
per the Regulations. Therefore according to SEBI the accused company commitled
\_/iolation of Sections [1(B), 12 (1B) of the Act read with Regu]aiions 51415, 68 (1), 6%
(2}, 73, 74 punishable U/s 24 (1) of the Act. SEBI also claimed that accused 1o, 2 to ¢
being di;ectors of accused cprﬁpany were responsible for the conduct of its bysiness and
were therefore liaple U/s 27 of the Act.
3, - After the filing of the complaint all the accused were order to be sﬁmlﬁoned by
Ld. ACMM vide order dated 16.12.2003. After appearance of accused notice of
accusation was given to which aceused no. 4 pleaded not guilty for self and on behalf of
company anq claimed trial. Accused ﬂo. 2 and 3 had absconded and were declared
Proclaiméd Offenders. |
In support of its case SEBI examined CW 1, Sh. Rakesh Bhanot, AGM, SEBI and ;
CW 2 Ms. Versha Agarwal, AGM, SEB! and thefeafter closed its. evidence. The

statement of accused no. 4 was Lhereéfter recorded U/s 313 Cr.P.C. Acédséd did not lead
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evidence in his defence.

' 3. " Thale he!ard the Ld. counsel for parties and carefully perused the record.
6. The question for consideration is whether SEBI has been able to prove its case

against the accused beyond reasonable doubt.

7.  The case hinges on the documents issued by SEB! and accused company prior 10
the institution of this case. -
8. CW 1 Sh. Rakesh Bhanot AGM SEBI deposed that he was competent {0 continue

and pursue the present complaint by virtue of the letter of authority issued by SEBI
which is Ex. CW 1/1. |

9. CW 1 further stated- that in pursuance of the press release issued by SEBI calling
upon entities to filing upon information regarding its promoters and directors and its
schemes, funds mobilized its CIS, the accused company sent letter dated 10.01.1998 to
SEBI which is Ex. CW 1/2 enclosing therewith the copy of memofandum and articles of
association, brochures, profile of company, application form of company and details of
funds mobilized. The letter was signed by the director of the accused compahy. As per

.. the said letter accused company had mobilized Rs. 14,49 lakhs under its CIS and as per.
the MOA the directors of accused company were Sh. Anil Jain, Sh. $.K. Shanma, Sh.
Sanjay Aggarwl, Sh. Gurmail Chaudhary and Sh. Raj Kumar Gupta who were incharge
of the day to day affairs of the accﬁsed company. As per the testimony of CW' 1 these

persons were sybscribers to the memorandum.

= 10. However Ld. Counsel for accused contended that CW 1 deposed in his cross

O s

l/_g}/,/' ' \ ) amination that SEBI did not verify whether Ex. CW 1/2 was sent by accused company.
'_'f‘ Ly ?)I-t ) as further submitted that Ex. CW 1/2 does not bear the seal of the acqused company
e

-

.-.h ice it was a not a genuine document but was forged docufnen't However this

4
P

N T e ol
S /,/contennon of Ld. counsel for accused is without any merit as Ex. CW 1/2 was sent Lo
R

N,

SEBI by accused company and bears the signatures of one of the dll’CCtOl‘S It was further -
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« T contended by Ld. Counsel for SEBI that besides Ex. CW 1/ 2 the accused company also
| sent a letter dated 30.04.1998 to SEBI which is Ex. CW 1/DA fumishing the compliance
certificate with regard to the directions issued by SEBI enclosing with it the names and
address of the directors, audited balance sheet, certified copy of Memorandum and
Articles of Association and compliance certificate. The Ld. counsel for accused statcd
.that authenticity of the Ex. CW 1/ DA was also not verified by SEBI. However Ld.
counsel for SEBI Sh. Sanjay Mann argued (hat any document fyrnished to a public
person is presumed to be correct hence Ex. CW 1/2 and CW 1/DA sent by accused
compémy to SEBI are presumed to be genuine. As per Ex. CW 1/2 and CW I/DA I am
of the view that accused no. 4 was one of the directors of accused company. As per the
certificate of incorporation appearing in the memorandum ang articles of association
accused company was incorporated on 17.03.1997. Therefore, the accysed company was
running CIS as on the date of igsue of Ex. CW 1/2 which is I0.0I'.ll998.
1, Oh the basis o Lix. CW 172 and ix. CW /DA, ] have no hesitation in holding
that accused no. 4 was one of the director of accused company and accu§¢d &m_pany had
been running CIS since its incorporation on 17.03.97 and had mobilized funds from

general public., As already stated SEBI CIS regulation came inio force with effect from

15.10.1999. As per Ex. CW 1/ 2 the company had investors funds to the tune of Rs.

14,49,561/- as on the date of issue of Ex. CW 1/ 2 which is 10.0].98. Section 12(1B)
was incorporated in the Act w.e.f. 25.01.1995, Therefore SEBI succeeded in prdviné that
accused company had been running CIS as on 10,01.98 the date if issie of Ex. CwW1/2.

As .per Section 12 (IB) of the Act any person carrying on CIS without

.
’ raﬁlstratlon from SEBI in accordance with regulations is tiable to be pumshed Uls 24 of

. . '.:i /\
\\\-';\, e ? the Act,

The Act came into force w.e.f. 30.01.92 chapter V relates to the Registration
certificate, Section 12(1B) was incorporated on 25.01.95 and provideé thét :
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' “No person shall sponsor or cause 10 be sponsored or carry on
v ¢ brcause to be carried on any venture capital funds or cOllective ... mmmmemne——
it investment scheme including mutual funds, unless he obtains a

certificate of registration from 1ne Board in accordance with
the Regulations”
14. Thérefore according to section 12(1B) 21‘.‘ the Act no person could sponsor CIS
without registration from SEBI in accordance with the regulations. The regylation came
into force w.e.f, 15.10.99.

15. CIS has been defined in 11AA of the Act. which is as follows '~

“Collective Investment Scheme — (1) Any scheme or
arrangement which satisfies the conditions referred to in
sub-section (2) shall be a collective investment scheme,

(2) Any scheme or arrangement made or q;ffered by any
company under which, -

(i) the comrributions, or payment madz by the
investors, by whatever name called, are pooled
and wiilized for the purposes of the scheme or
arrangement;

- (it)  the contributions or payments are made to  -such

: scheme or arrangement by the investors with a view

:E,'- ' ' to receive profits, income, produce or property,

B whether movable or immovable, from such scheme or
arrangement;

(iii}  the prdperty, contribution or investment forming part
of scheme or arrangement, whether zdermf ab!e or
not, is managed on behalf of the investors; -

(iv)  the investors do not have day-to-day control over the
management and operation of the scheme or

arrangement tot
16. CW 1 further deposed that the SEBI CIS Regulations were notified on
"~ CCNo. 47/09 -
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15.10.1999. Intimation of the same was sent 10 the accused company on 21.10.1999 vide
letier Ex' CW 1/°3 which was returned undelivered with the remark “left without

address”. The statutory requirement were also communicated to all cnttms vide public

notice Ex. PW 1/ 4,

17. As per the Regulation (5) of regulations the .accused company had to apply for
registration of its CIS till 31.03.2000. Further as per regulations 73 (1) CIS which failed
to make an application for registration with SEBI would wind up the same and repay the
investors. Apart from this as per regulation 74 existing CIS which was not desirous of
obtaining provisional registration from SEBI would forfnulate a scheme of repayment
and make such repayment to existing investors in the manner specified in Regulation 73.
According to regulation 73 (2) existing CIS to be wound up shall, sénd information
memorandum to investors who had subscribed to the; schemes, within two months from
the receipt of intimation from SEBIL

1. Thus, the statutory requirements called upon entities running CIS to confirm
compliance. CW 1 further stated that as accused company did not comply with the
obligations under the SEBLE OIS Regulition show cause notice daled 12082000 wis
sent to accused no. I which was also retumned undelivered, However, accused company
did not file reply to show cause notice therefore SEBI vide letter dated 31.07.2000

forwarded a format of winding up and repayment report for compliance which was also

e ent report with SEBI as such directions were issued to accused Comp'my and the
lii-. !'\ persorlls mcharge of the company vide order dated 7.12.2000. The said direc tions were
\\\‘\ ) Y ) forwarded to accused company vide letter dated 18.12.2000 which was also retumed
e undchvcred with the remarks “left without address” vide Ex. CW 1/9 and copy of
directions w/s 11 B of SEBI act is Ex. CW 1/10, CW 1 also stated that directions u/s 11 B
of the SEBI act were also communicated to accused vide public notice dated 14.01.2001

"L SEBI'Vs.Hind Forest India Ltd, - 6/8
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umed undelivered. As the accused company did not file the winding' up and
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company failed to apply for registrations of‘its CIS and did not wind up its CIS or repay
the inv:asto;s as per regulations 73 and 74.

22, [ accordingly hold that accused company Hind Forest India Ltd. and its directors
-guilty for violation of Regulation S(1) read with regulations 68 (1), 68(2), 73 & 74 of
SEBI CIS regulations 1999 r/fw section 24 & 27 of the SEBI Act. 1992. Accused 10 be

heard on the point of sentence on 8.04.2010. 7 . B
S : Yoo ¢t LE &..a:-u'\—-»f;-‘«t it

Announced in the open Court (POONAM CHAUDHAR(Y) ©»ssions Tndge

. st _ ) (| ot Al ¢ 5
On this day of 31 March 2019 ASJ (Central-Q1) : D]%f]g{ G s, Dol
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INTHE COURT QF MS.POONAM CHAUDHARY
- ASJ (CENTRAL-01) : DELHI

CC No. 47/09
SEBI Vs. Hind Forest India Ltd
08.04,2010.

ORDER ON SENTNECE

P_reéent : Sh. Sanjay Mann, counsel for SEBI,

Convict no. 4 on bail with counsel Sh, Amit Kumar.

I have heard the Ld. Counsel for SEBI Sh. Sanjay Mann and Ld.

- counsels for convict no. 4 on the point of sentence.

It is submitted ori behalf of convict no. 4 that his family comprises of
hxs wife and two children who are dependent upon him as he is the sole
earmng member of the family, Itis prayed that lenient view may be taken.

Ld. Counsel for SEBI has opposed the submls<51on .made by Ld.
Counsel for convicts and submits that accused had mobilized funds to the
tune of Rs. 14,49,561/- from general public in violations of SEBI CIS
regulations . | .

Ld. Counsel for SEBI Sh. Sanjay Mann submitteq” that the Act came
into force in 1992 to provide for establishment of a Board to protect the the
interest of investors in securities and to promote the develébment of, and
regulate securities market and matters connected therewith,

' I am of the view that convict had sufficient time to comply with the

prowsmns of the act and regulanons made thereunder however violation

continued till filing of the complaint and even as rill date.

According to section 12(iB) of the Act, the Collective Investment .

# L}

scheme could not be run without obtaining registration as per regulations.

Convict no. 4 was the directors of accused no. 1 conipahy and

12
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«ccused company in violatons of section 1205} ol the SEBI Act Noated

Celective Investment Scheme and collected amount from general public.
-3 it is significant 1o mention that w.e.l. 29.10.2002 sccvion 24 of the Act
. was amended and provides imprisonment extending up (© 10 years or fine
up to Rs. 25 crores or both. This shows tl‘mt the the legislature has viewed the
v .
oftenceq under the act and regulation vew seriously. Hence in my view

A lenient view cannot be taken.

9. However as the offence in question was committed before the
amendment came into force hence. in these facts and circumstances of the
present case accused no. 4 Is sentenced, 1o RI for 6 months. In addition
accused company and accused no. 4 shall pay a fine of Rs 4,00,000/-(Four
lack) each and in default thereof accused no. 4 shall undergo SI for 3 months

u/s 24 read with seetipn 27 of the Act. Out of the amount of fine realised a

o

sum of Rs. 30,000/~ be paid 1o SEBI after expiry of period of revision, appeal,
“towards the expenses incurred by it. Copy of order be given 0 convicts free

of cost. File is consigned to record room uls 299 Cr.P.C. .
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