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N THE COURT OF THE ADDL. CHIEF METROPOLITAN MAGISTRATE,
© TEES HAZARI, DELHI 9{ |
' ' CC NO: Qﬂ/‘,‘
Securities and Exchange Boarg of india, a ’
statutory body established under the
provisions of Securities and Exchange
Board of India Act, 1992, having its regional
office at Block No; 1, Rajendra Bhavan,
; Rajendra place district centre, New Delhi.
° 110008, Representéd by"its'Asst. General’
' Manager Ms. Jyoti Jindger..
...Complainant
Vs.
1. Ocean Agro Farms. Ltd. a company
incorporated  under the provisions of
Corhpanies Act, 1956 and having its
Registered Office at $.C.0.386 & 387,
Sector 37-D, Chandigarh 160036.

2. Shri Bashir Ahmed Manhas, S/o Shri
Mohd.  Aslam  Khan; Age-  Major,
. : Occupation: Director of the Accused No.i;
’ resident of H.N.6083, Duplex, Manimajra,
Chandigarh.
151
Also .at - House No. 5063/2 Category Il

Modern Complex, Manimajra, Chandigarh. \\é

-3. Shri Gulam Mohd. Bhat, Sio Ali Mohd,

Bhat, Age- Major, Occdpation Director of




+  Accused No.1; resident of H.N.6150,
‘ Duyiex, Manimajra, Chandigarh. .
4. Shri Nazir Ahmed .Bhat S/o Not known to

the complainant; Age- Major, Occupation: ~A A

Director of the Accused No.1; resident of

H.N.5078, Cat.lll, Manimajra, Chandigarh.

/5. Satish Kapoor Sio late J. L. Kapoor,
director of Accused No. 1, R/a. é33;l‘<yi3‘}~;}u:‘?\
Nagar, Canal Fioad, Jammu-'.rav,i, Jammu.
(J.&K)
,6. Shujay Amin Manhas, S/o Abdul Aziz
Khan Manhas, director of Accused No. 1,
R/a. Main Bazar, Thesil Suran Kote, Distt. _
Poonch (J.&K) | , A ;
-7. Faquir Hussai Shah S/o Ghulam Haider
Shah,.director of Accused No. 1, Village
Potha, thesil Surankota, Distt. Poonch
(J&K)
.8. Mohd. Ayub Shekh S/o K. Mohd. Sheikh,
director of Accused No. ‘1, Rfa Village | ' :
Dialgam, Distt. Anantnag (J&K). :
.9 lbrahim Shgh Slo Mohd. Saeed, director-_ﬂ 4
of Accused No. 1, Gagrian Shaplan, Distt. h
Pulwana (J&K) _

<. o ~10. Virender Kumar Kaul, Sfo T.N. Kaul

) S / director of Accused No. 1, R/a House No. !

5154/2 Category I, Modern Complex,

Manimajra, Chandigarh. \7
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4 ‘ ‘Ramesh . Kumar Sharma ~ Slo
P R.Sharma. Age- Major, Occupation
Director of the Accused No.1; res;ident ofx’
H.N.2449 Sector 37 C, Chandigérh.

Also at :- 69, Apna Vihar, Jamu (J&K).

COMPLAINT UNDER SECTION 190 and 200 OF THE CODE OF CRIMINAL

PROCEDURE, 1973 READ WITH SEC. 24{1) AND 27 OF SECURITIES AND
EXCHANGE BOARD OF INDIA ACT, 1992

e
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IN THE COURT OF SMT.ASHA MENON:ASJ:DELL]
o 37/05 -

Sceuritics and Exc hange Board of India, a siatutory body

established under the provisions- oI" Sccuritics and Exchangc

Board of India Act; 1992, having its regional office at B]ock
no.1, Rajendra bhavan, Rdjcndra Place district centre, Ncw
Delhij 110008 represented by its Asst. General Managscr Ms.
Jyou Jidgar.
Vs

1LOCEAN AGRO F/\RMS LTD. a (‘ompcmy mcorporat(‘d undcer
the provisions of Companies Act, 1956 and having its
registered office at SCO 386 &387, Scclor 37D, Chandigarh
160036. ,

2.SILBASHIR AIIMEI), MANHAS S/o Sh. Mohd. Aslam Khan,

-Age Major Occupation Dircctor of the accused no.l R/o

H.No.6083 [)uplcx Manimajra, Chandigarh 160036.
Also Al - louse no.5063/2, Catcg,ory I, Modern Complex

Manimajra (‘hdndigdrh ‘

3.5Il. GULAM MOHD.BIIA’I‘ S/o Ali Mohd.  Bhat, Age Major,
occupation I)ircctbr ol accused no.1l R/0 H.No.6150 Duplex
Manimajra, Chandigarh 160036.

4.8, NASIR AHMED BHAT S/0 Not known to  the

complainant, Age Major, occupation Dircetor of the accusced

no.1, R/o H.No. N0.50Q78 Cat III, Mdrllmdjrd Chdl’)dlgdl‘h 160036.
5.SILSATISH KAPOOR S/0  late J.L. Kapoor dircctor of

accusced no.l R/a 233 Knshnd Nagar, Canal Road, Jammu

Tavi Jammu (J&K).

6.SILSITUJAY AMIN MANHAS S/o Abdul Aziy Khan Manhas,

dircetor of accused no. 1 R/a-Main Bazar, Tohsil Suran Kote,

Distl. Poonch (J&K).

\Y‘ h\ 7.FAQUIR USSAIN SHAII S/o Ghulam Haider Shah, dircetor
vy )
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of accused no.l, village Potsha, Tehsil Surankota Distt.
Poonch (J&K)

8.MOHD.AYUB SHEKH 'S/0 K. Mohd. Sheikh dircctor of
accused no.1 R/a Village Dialgam, Distt, Anantnag (J&K].
9.SH.IBRAHIM SHAH S/0 Mohd. Saccd, dircetor. of accuscd
no.1, Gagrian Shaplan, Distt. Pulwana (J&K)
‘IO.SI--I.VIRENDFR KUMAR KAUL S/o tropical agency .N. Kaul

director ol accused no.1 R/a H. No. 5154/2 Category 11, Modcm

Complex Manimajra Chandigarh,

11.SH.RAMESH 'KUMAR SHARMA, S/0 P.R Sharma, Age |

Major occupatlon director of thc accused no.1, R/o H.No.2449
Scetor 37C, Chandigarh
Also at: 69 Apna Vihar Jammu (J&K)

JUDGEMENT
1. The complaint has been filed by the SEBI against the

alorcsaid accused being the company and its dircctors for

violations of the SEBI Act 1992 and the SEBI ( Collective

Investmen't Schemes Regulations ) 1999.
2. lhc brief background as is necessary for the disposal
of the casc may be stated. The Government of India passecd
the Securities and Exchange Board of India Act in 1992 and
established the Sceurities and  Exc hange Board under the
said Act (hereinafter referred (o as SEBI) with the aim of
providing protection of the interests of investors in sccuritics
and promote the development of and regulate the sccuritics
markets . S.11(1) of the Act provides for the dutics of the
Board. It was noticed by the Government that a large
number  of  private cntreprencurs  were undcrtaking
plantation activitics, raising the funds f(rom ordinary

investors from the capital market, themseclves investing only
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-der to entice investors, these schcmcs promisced very high

returns. What was more concerning was the fact that :he

initial success of such schemes led lo the mushroommg of
such activitics all over the country
It was in this background that the Government of

India dcolded that it had become necessary Lo regulate the

-activitics of all thosc entitics which were ﬂoating Agro and -

Plantation Bonds. By m(.an&.' of a Press relcase on 18.11 97,
the Govcrnmcnt first notificd its intention to regulate this
market by informing all those involved in such activities that
schemes relating (o Agx;o and Plantation Bonds would
heneeforth be treated as Collective Investment Schemes as
d('fm(‘d under the SEBI Act 1992, This meant that all such

schemes were (o be g()vc‘rncd by the provisions of S.12 (1) B

of the Act. The entities were putl on notice that regulations

‘were o be issucd for the runrunff ol such collective

mvosmenL sc‘hcmos and those cntitics who desired to take
th(} benefit of the interim arrangement as. provided under
S.12(1B) of the Act should furnish to the SEBI all details of
the company, its schemes and ils promoters and directors.
Thereafter, the ch‘ﬁlations were broughit inw foree on
15.10.99. Under the regulations, stiff conditions have been
prescribed  for obtaining registration without which no
collective  investment scheme could be carried out. The
regulations also provided that entitics who were not seeking
registration had to circulate information memorandum (o ils
investors and repay the investors and wind up the schemnes
and submit a repayment and winding up report Lo the SEB;
Lo its satisfaction. Violation of these regulations has been

madec punishable under S.24 read with $S.27 ol the SEBI Act




4

1992. Initially the penally prescribed was imprisonment for a

- maximum period of one year with or without fine. Howe .,

~once the Government found the cxtent of opcrations involved

-and the lack of transparcncy in the operations of entitics

running collective . investment  schemes, the Act  was

amended and the punishment was c¢nhanced 1o

: imprisonment for a term upto ten years and a fine of upto

. Rs.25 crorces.

6.

COMPLAINT

According lo the averments in the complaint, -the

. accused company had raised a sum of Rs.7.76 crores under
. ¢

their collective investment schemes. The accusced company
had furnished details with the SEBI regarding its collective
investment schemes pursuant to the SEBI notice and press
relcase dated 26.11.1997 and 18.12.1997.1t is alleged that
after the coming into force-of the Regulations in 1999; the
SEBI had required that all existing cntitics running collective
investment schemes apply for registration within two months
from the date of notification of the regulations. This date was

extended to 31.3.2000 which was declared vide press release

and public notice.

It is averred in the complaint thal the accused
company applied for registration under the Regulations.
However, on the basis of the details submitied the accused

was not found to be [fulfilling the requirements of the

" Regulations and thercfore the application of the accused

company was rcjected on  11.4.2002. This was
communicated to the accused company by the SEBI vide its
letter dated 24.4.2002. The grounds of rcjection were also
mentioned. The accusced company was also advised to that

as a conscquence ol the rejection of their application for
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registration, the ctompany was required to wind up
~isting schemes in the manner specificd in Regulation 73, i

7. It is alleged in the complaint that the accused wd C ,;_‘
advised (o send information memorandum o all iheik
investors within two months from the date of intimation frdm
the SEBI and on complcli(irl of the repayment and winding
up to submit a winding up and repayment report in the
prescribed format with the SEBI within three and a halfl
months from the datc of the information memorandum. This
letter sent by the SEBI at the registered address of the
accuscd compa.ny returned und,elivercd to the SI§I§I. When
the letter was sent at the new address the s.amc rcturncd
with the report that the company had shifted. ,

8. - On 3A.l2.2002 the SEBI Chairman dirccted the
accused Company o refund the money collected from
investors to the investors within a period of one month from
the date of these dircctions. Since the company failed (o
comply with these dircctions and had also not refunded
moncey to the investors, the complaint has been filed for
violation of Regulations 5. (l_]. 68 (1), 68 (2), 73 & 74 of the
SEBI (CIS) Regulations 1999 punishable under S.24 r/w
S.27 of the SEBI Act 1992.

9. . Vide orders dated 13.3.2003, the accuscd  were
summoned to face trial, The notice of allegations was scrved
Lo the accused under S.251 CriC on 21.4.2006. to which

’}‘ “"\‘ the accused pleaded not guilty. The complainant has
¢xamined only one witness Sh Aman Jain . Therecalter the
statements of the accused were recorded under S.313 CrPC.

] The accused Ramesh Kumar examined once witness in
/ 4 defence.
EVIDENCE
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10. As CW1 Sh.Aman Jain has deposed {o the issuance of
the press rclease dated 26.11.97 by the SEBI calling u,.
the companics running colleclive investment schemes to file

information with the SEBI. The CW1 deposed that in

response - the accused company vide lcller Ex.CW1/1
recceived on 22.1.98 informed that they had mobilized
Rs.5.11 crores, Thc lcttér also- listed the names of accused
G.M.Bhat, B.A.Manhas and N.A.Bhat as the dircclors of the
company. Thc witnéss deposed that thercafier the accused
sentl another icticr dated 27.4.98 Ex.CW1/2 submilling a
certified copy of the Memorandum and Articles  of ,
Association. ’l‘h? namecs of‘thc dircc’tors‘a.s per this leter .
were Sh. B.A. Manhas, Sh. G.M. Bhal and Sh. N.A! Bhat.
The names of the promoters of the Company as per the MOA
were Sh. B.A. Manhas, Sh. Romesh Sharma, Mrs. Saroj
Bala, Sh. Zulfikar Ahmed Manhas, Mohd. Ibrahim Shah, Ch.
Mohd. Bhat and Mr. Ayub Sheikh. A special audit. of the
company was conducted by M/s Chaturvedi and Company
and the copy of the same was forwgarded to the SEBI by the
accused company vide their  letter dated 28.10.98,
Ext.CW1 /3
11, The witness stated that the company vide its letier
dated 19.9.98 Ext.CW1/4 submitted its paravise cornments
to the report. The company vide letter dated 24.9.98
Ext.CWl/S subfnittcd a statement of mobilization of fundsk
according to which the amount mobilized from 27.1.97 w
31.3.98‘ was Rs.7.33 crores. He deposed thal the SEBI
N\/\ + (Collective Investment Scﬁcme) Régulations were notified on
October 15%, 1999, Ilc¢ deposced ‘that the company vide letier
dated 14..12.‘99 Ext.CW1/6, applicd for provisional

registration under the said regulations. e deposed that as
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-per this letter the Board of Dircetors oi the company wcg i )
. B.A, Manhas, Sh. G.M. Bhat, Sh. N.A. Bhat, Mr, s;:ufiﬁ\f\ L
'K-apoor‘ Mr. Mohd. Ayub Sheikh, Mr. Ibrahim Shah and Mr“.t;\a,{v

" S.A. Manhas, He deposed Lhat,subscqucntly. the company -
vide letter dated 20.12.99 Ext.CW1/7 submitted auditod

" balance sheet and profit and loss staterment for the ycar
1998-99. He deposed that SEBI vide letter dated 23.2.2000
sought certain additional information from the company.

12 Iie stdt(,d that RBI vide letter dated 24.3.2000
forwarded  a copy of letter from Works Union Jammu
regarding misuse  of funds by Directors of Captioned
Company, formerly known as [ndowmont Inwstmonl India
ld.  He deposed that vide letter  dated 27.3.2000 a
declaraton from the dircctors and a certificale from the
statutory auditors was sought by SEBL Ilc deposed that in
rcsponsé to a letter dated 23.2.2000, the company vide letter
EXL.CW1/11 reccived on 29.3.2000 by the SLBI filed
additional information with SEBI. II(' deposed that vide letter
dated 21.4.2000 & x.CW1/12, thc company filed statermnent
signed by all the Dircctors and 'a certificate from the auditors
of the company He deposed that SEBi vide letler dated
5.5.2000 dd\'lS(‘d the company to filc a certificate from the
slatutory Auditors. 1l¢ deposed that it also stated that the
(':cruﬁcatc subrmitied by the internal auditors was incorrect,
He deposed that further additional information was also
sought [rom the company vide Ext.CW!/13. II¢ deposed that

T_"‘- ;’V\ N in response to the said letler the company filed additional

inlormation  vide Cletter dated  14.5.2000 which s
Ext.CW1/14,
]}l 13. The witness deposed that SiEBI vide letter dated

16.5.2000 granted an opportunity of personal hearing (o the

2~ 1
t\(nt.. e gy -?f-«v- ‘
S & .:,._-\:3 ‘-,?
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company before Chairman SEBI on 1.6.2000. Ile doposcd
that the company vide letter dated 19.5.2000 confi rmou_ ts
attendance for the hearing. . - He deposed that vide lelier

dated 14.9.2000 the company furnished certain information

sought. al the time ‘of hecaring. Hc déposéd that vide letter

‘ dated 30.10.2000 another opportunity for personal hearing
was granted to thc company on 9.1 1.2000. Tic deposed that
the company vide letter dated 1.11.2000 confirmed its
altendance. . He deposed that vide letier dated 13.1 1.2000
the company was advised to file the information as desired
during the personal hcaring. He deposed that vide letter
daicd 17.11.2‘000 Ext. CWl/2thc corr;paﬁy submitted .
certificate from the statutory auditors and also enclosed an
affidavit and an indemnity bond in respect ol purchase of
property from the funds of the company. e deposed that
vide letter dated 23.11.2000, the company was advised to file
statutory auditor's certificate régag'ding the net worth of the
company. Ile deposed that the company submilled the
certificate vide letter dated 7.12.2000 Ext.CW1/23,

14. The witness  deposed tha.t "RBI vide im.tcwr dated
8.1 1.20(50 forwarded a petition by Nasir Ahmed Bhall,
dircctor of the company against the managing dircctor Sh.
B.A. Manhas and Exccutive Dircctor Sh. V.K. Kansal. Ilc
deposed that comments on the same were sought from the
company vide letter dated 7.11.2000. Il¢ deposed that the
company replied vide its letter dated 25.11.2000. He deposed

" that a complaint from Sh. G.II. Nabi was reccived on
27.11.2000. He deposed that comments of the company was
sought on the complaint vide letter dated 30.11.2000. llc
deposed that reminder was also sent on 13.12.2000. 1l

deposed that vide letter dated 16.12.2000 the company

= ;
P‘,A-'..zf"
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stated that it had not reccived the complaint. ll¢ deposed

»1at the complaint was cnclosed dlong‘thh letter dated-

19.12.2000 and received by Sh. K.K. Gupld authonsui

‘company then submlttod its reply to the complaint vide lctt!or {

dated 26.12. 2000 Ext.CW1/32. Hc deposed that vide lcttcr i
dated 2.12.2000 the company submitted an affidavit of Sh
B.A Manhas, IIg, deposed that Sh. N.A. Bhatt had sent |
another lcticr received by SEBI on 16.3.2001 informing about

the fraudulent activities of the company.

15.  The witness stated that vide letter dated 11.6.2001 an

opportunity of personal hearing was granted to the (:ompany,

Ile deposed that the letter returned undelivered  with
comments that the company has shifted. 1ie deposed that
the company vide letler dated 21'.6.2001 intimated the
change of addrcsé. He deposed that intimation about the
personal H(:aring was scent o the new - address of the
company vide our letter dated 26.6.2001. Il¢ deposed that,
vide letter dated 27.7.2001 Exi. CW1/39 the company was
advised 1o repay the entire outstanding arnount to the
investors within three moriths from the date of hearing. The
witness  stated further thal vide letler dated 3.8.2001
comments of the company was sought on its merger with
United Capital Scrvices Limited, Endowment Agro Projects
India Limited and United Agrotech India Limited. The reply
of the company was received vide letter dated 14.8.2001
Ext. CW1/41 . He deposed that SEBI vide letter dated
24.10.2001 advised the company to furnish auditor
certificate regarding repayment to the investors and also an
NOC from the Inspector General of Police. Jammu and

Kashmir. Ilc deposed that in responsc the company vide

YRS l
) \</- Og,--«mgy{h

' representative of the company. . llc dcposvd that thfs

\
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letter dated 8.11.2001 Ext.CW1/43 sought time to lurnish

the ccr‘tiﬁcate He deposed that vide letter dated 21.11.2. 2

SEBI informed the company about the opportunity for

personal  hearing. He depesed  that vide letter dated

27.11.2001 the company was informed about the pr(;p()ning

of personal hearing to 7.12. 2001. He deposed that this leder
~ had returned undclivered with comments ‘'unclaimed'.

16. Sh. Aman Jain deposed that vice li ler ddtcd
24, 42002 Ixt CW1/51 SiiBl mform(‘d the company about
the rejection of the application for provisional registration,
The letter returned unclaimge'd. e deposcd that a c_opy of the
letter Ext.CW1/53 was also scnt to the company"al its KG
Plaza address, but that letter also returned undelivered with
comments 'd‘oor locked'. The witness stated that vide the
said letters the company was also advised o wind up its
schemes and file the winding up and repayment report with
SEBIL as per the enclosed format. He dcposc—:d thatl since no
reply was received from the company, Chairman SIBI vide
order dated 3.12.2002 issucd directions to the company (o
repay  the investors with returns duc. Ile deposed that the
said order was forwarded to the company vide SEBT's letter
dated 16.12.2002 Exst.CW1/55. [le deposed that the letter
had returned undelivered with the comments ‘housc found
cmpty'. He deposed that the copy of this letter Ext.CW1/57
scnt Lo the KG Plaza address of the company rcturned with
comments “addressec left”. He deposed that the company
had not complicd the order dated 3.12.2002 of SEBI and had
not filed any winding up report with SEBI.

17, In his cross cxamination by Sh. R.N. Tufail for the

accusced, the witness deposed that the letier sent (o the

accused intimating the rejeetion of their application for
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registration had  returned o the SEBL undclivered. |
“rwposed that apart from sending one letier to the accused nd
other mode of communication was adopted by the SliBl Lo
inform the accused of the I'C_]C(‘UOI’I of their application. e
deposed that he could not say whether the cause of action
arosc at  Chandigarh of Delhi. I1e deposed that he was not
aware of any address of the accused company at Dclhi and
his records did not reflect any such address of the ¢ ompany
al Delhi. He deposed thal he was not aware if SEBI had
reeeived any complaint from any investor from Dcthi. He
deposed that he was bnol aware whcth(‘r SEBT had received
any complaint in the time mu‘rvomng the dispatch of the
letter of rejection of registration Ext.CW1/51 and the filing of

the present complaint, Ile deposed that he was not awarc

whether any action other than sending the petition of Nasir

Ahmcd Bhat to the company for its comments had been

-initiatcd by the SEBI on the petition of Nasir Ahmed Bhatl.

He deposced that he was not aware of the action, if any taken
by the SEBI on the lcthr of the RBI Ext.CW1/12 and that the
records he had brought did not disclosc that any action had
been taken by the SEBLL He deposed that he had brought the
complete record rclaling the accused company available with
the SEBL He deposed that RBI never advised them to reject
the application of the accused sceking registration with the
SEBI. He deposed that he had stated so irom the record. e
deposed that as per the letter dated th CW1/24 criminal
procccdmg,s were pending against the accused company and
its dircctors but it was not discloscd where these were
pending. Tle déposed that he was not awarc whether these
proceedings were pending at Jammu since he did not have

anything to this elfect in his record. e deposed that as per
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his record there was no such information that the offices of
the accused at Chandigarh and other places had been seisze
and the accused arrested by the Jammu police. 1Ie deposed

that as per the record it could not be said whether any

enquiry or investigation were carricd out by SEBI on reccipt
of the RBI's lcticr. , ‘

18. He deposed that the head office of SEBI is al Mumbai
and there are three other Regional offices at I)clhi, Kolkata
and Chennai. He deposed that SEBI did not have offices in
all statés. He deposced thz;lt SEBI did not have offices at
I’uhjab. Haryana and Jammu and Kashmir. The ‘..witncss
stated that all the activitiés in iho_sc states  were monitored
by SEBI from Dclhi Regional  Office. I¢ deposed  that
monitoring was through correspondence from the Delhi
office. lle deposcd that as per records, the activitics of the
accused were nol monitored from Jammu. Il¢ denied the
suggc‘stion. that he was deposing falscly or thal they were
aware of the arrest of the accused and scaling of their office
by Jammu Police. e dpposéd that as per records the
correspondence was only with the company and no letters
were sent o the remaining accused at the addresses
mentioned in the complaint. He denied the suggestion that
he was deliberately withholding the facts from the court.,

19. The accused Ramesh has examined onc witness in
deflence. He is the Ahlmad of the Court .of_ the Learned
A.C.MM who produced the record in respect of SEBI Vs,
United Capital Services India Limited and placed the certified
copy of the complaint on the record as Ext.DW1/A. In cross
¢xamination, the wiltness admitted as correct that the
accuscd Ramesh -Kumar Sharma had bceen arraycd as

accused no.2 in that casc in his capacily as Dircclor of
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his record there was no such information that the offices of § ¥,

, U
the accused at Chandigarh and other places had been seisze Make

and the accused arrcsted by thc Jammu police. He . deposced

that as per the record it could not be said whether any
enquiry or 'investigation were carricd out by SEBI on receipt
of the RBI's ltter. , ‘

18. He deposed that the head office of SEBI is at Mumbai
and there are three other Regional offices at Delhi, Kolkata
and Chennai. He deposed that SEiBI did not have offices in
all stalcs. He deposcd thzllt SEBI did not have offices at
Puhjab, Haryana and Jammu and. Kashmir. The t.witncss
stated that all the activitic.s in iho,sc slates were ménitorcd
by SEBI from Declhi Regional  Office. He  deposed  that
monitoring was through correspondence from the Delhi
office. lle deposcd that as per records, the activitics of the
accused were not monitored from Jammu. He denied the
suggc'stiori that hc was deposing falscly or that they were
aware of the arrest of the accused and scaling of their office
by Jammu Police. e (jeposéd that as per records the
correspondence was only with the compaﬁy and no letlers
were sent to the remaining accused at the addresses
mentioned in the complaint. He denied the suggestion that
he was dcliberately withholding the facts from the court.

19. The accused Ramesh has cxamined one witness in
defence. He is the Ahlmad of the Court .of the ILearncd
A.C.MM who produced the record in respect of SEBI Vs,
United Capital Services India Limited and placed the certified
copy ol the complaint on the record as Ext.DW] /A In cross
cxamination, the witness admitled as correet that the
accused Ramesh Kumar Sharma had been arrayed as

accused no.2 in that case in his capacily as Dircctor of
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accused no.1 United Capital Services India Limited.

brought on the record by both sides

21. * The Ieamcd counscl for all thc a(‘(‘u:aui cxeent

accused no. 11 & 5, Sh.Tufail has argued that the accused
were entitled to an acquittal. According (o him this court had
no jurisdiction to try the case since the accused had no office
at Dclhi and no correspondence had been sent (o the
accusced at Delhi It has been also argued that for the
violation to have occurred it Wwas cssential to prove ¢ach of
the accused had received the communications relied upon by
the SEBI. learned  counsel  submitted that no
communication rejecting l.‘hc. registration  application
submitt(:d'by the accused Company ‘had been sent to the
accused company despite the availability of the addresses of
the accused with the SEBI. Learnced ¢ounsel submitted that
the very fact that the aceu scd had dpp(’df‘(‘d b(‘fort‘ the Court
pursuant to summons established hier dv dilability at the
given address. Learned counsel submitted that under the
Companics Act winding up of the company was called for
only in the event of its inabilily to repay debis and no such
¢vent had occurred in the insianl casc since no creditor or
sharcholder had filed winding up petition against  the
company. Learned counscl submitlted that the SEBI had
been informed by the accused that the Jammu and Kashmir
policc had scaled all the offices of the accused and the
accused were behind bars, Therefore, letters had rcturnced
with the report that premises were found locked. It was
submitted that the SEB] should have verified the facts belore

filing the complaint. 1t was submitted (hat the SEBI ought.
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to have found out what had prevented the accused from
submitting the details since the letter had been returs. g
undclivered and not refused. It was submitied that there was

no publication of the refusal of registration.

22. . In short the lcarned .counscl has submitlted that

© firstly no default had occurred since the accused were
unawarc¢ of the ()bliga1i<>ns to comply with (ne jrcgulali()ns
and secondly the investigation and the scaling actions of the
Jammu and Kashrir Police effectively prevented compliance
and the default could not be attributed to the accusced as a
willful act. S | |

23. . Learned cou‘nsel for accused no.5 in addition
submitted that the complaint in para no.15 itsclf mentioned
that accused no.1 to 4 were liable for defaults and therefore,
the accused no.5 had nothing to do with the violation,
Learned counscl submitted that the accused no.5 had
resigned in February 2001 and the ROC had been duly
informed. Documents filed on behalfl of the accused 1o.5

“have been r{:licd upon in this regard and learncd counscl has
praycd that the accused be acquitted.

24, Learned counsel for accused no.11 has also prayed
for the acquittal of the accused submitting that ¢cven on the
averments  of the complaint this accused should be
exoncrated Learned counsel submitted that the complainant
had not proved the case beyond reasonable doubt. There is
no allegation in the complaint that the accused no.11 was
involved in the accused no.1 and in the light of the cvidence
brought on record by DWI which showed that the accused
no.1l was the Dircctor of another comparny, he could rot
have been in charge of the affairs of the accused no 11 Occan

Agro Farms Limited. It was submitted that the SEIJ knew
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‘about the failed attempt to merge and was [ully awarc that

iic-accused no. 11 was the M.D of another <‘0mpany cmd had
no concern with accused no.1 in this casce despite which he
has been involved by SEBI in these pro(‘ccdmgs

25. Sh: Mann on bcha]f of the SEBI highlighted the

purposc of the lcgls]atmn and the r(wfulations underlining

that thesc were intended . for investor brm.c(:tion} e

submitted that vast amounts had been mobilized as the

public were enticed by unrealistic promiscs of bhug(‘ relurns.

He submitted that the ¢ accusced were fully govcrn(‘d by the

. EBI (CIS ) Regulations, 1999 and were bound to comply

wuh the regulations. Learned counscl submitted that
therefore when the provisional registration was d(*(lmcd the
accused were bound to repay the investors and submit the
repayment report alongwith the winding up report 1o the
SEBI which they had failed to do Ull the filing of the
complaint- and c¢ven thcfcafter The Ioam'(.:d counscl
submitted that the SEBI was fully cmpowered (o prc‘scnb(‘d
a format for submission of winding up and rc-paymcnl report
and compliance had to be neceessarily in the prcscrib(td form.
Learned counscl for the SEBI submitted tha: SEBI had filed
the present complaint at Delhi since its Northern Regional

. Officc was  located at Declhi with Jjurisdiction over all
Northern Indian States and hence this Court had full
Jurisdiction.

;\\{j‘\ 26. It was further submitted that the SEBI was “ not
concerned with the windihg up of the company bul was
interested in the winding up of Collective Investment Scheme
by companics running the same without registration. It was

i ‘f}(' submitted that the complaint had (o be read as a whole and

s0 accused no.5 o 11 were also liable as was proved by the
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cvidence. In any case, the learned counscl submitled thal
the promotlers were equally liable under Section 118 of ¢ -
. SEBI Act, 1992. It was further submitted that the officc was

closed by the accused and it was for them to have informed
the SEﬁI of any otlher address avéilablc and the failure of the
accused cannot now be used to their advantage. Thus, the
!carncd' counscl for the SEBI has submittéd that none of the

accused could be exonerated and acquitied.

FINDINGS .
27. [ have heard the counsel for both sides and I have
0 carclully perused the evidenge on the record.
28. " Before  proceeding o the merits i.l: would be

worthwhile to dispose of the objection regarding jurisdiction.
No doubt the. accused have no officc: at Delhi ‘and the
regisicred office of accused no.1 is at Chandigarh. Howcx_-/cr,
~the SEBI has its regional office at Delhi and the jurisdiction
of the Northern Region Office extends to all the ‘Northern
Indian States irl(:lﬁding the Union Territory of Chandigarh
and the State of J_am'mu and Kashmir. The SEBI has
corresponded with the accused from Delhi and ‘it :is an
admitted fact that the accused company through - accused
_ B.A. Mgfﬁus had attended hearings at Delhi. The SEBI has
0 no office in any of the Northern Indian States to vest
- jurisdiction in the local courts where the accused are
W\ residing. In thesc circumstances the objcction raised in
respect of the jurisdiction of this Court to try matlers such
as the present complaints are (:(;mplctcly misplaced and arc
rejected. | '
29. That the accused no.l was involvcd‘ in Collective
Investment Schemes is a fact not in dispute. It is a fact that

is not disputed by the accused that they had even sought




.vivestment Schemes.  The  accused “have alwa\
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'7')”»:

provisional rcgistration with the SEBI f(or the Collu‘tw

communicated with the SEBI and kave submitied audxt A
certificates and othor mformatxon to the SEBI (the letiers are
part of the rccord) dcscnbmg itsell as an entity involved in
the CIS and were running various Agro Plantation Schemes.
In these circumstances, it has Lo be concluded that the SEBT
(CIS) Regulations are fully apph‘éablc to ‘the accused
company and the accused company as well as the directors
and vpromotcrs were under an obligation to comply with the

requircments under the regulations nolified on 15.10.99.

30. The witness of the SEBI has brought on record

several communications between  the accused  company
previously known as Endowment Investment (1) Limited and
subscquently known by the name Ocean Agro Farms Limited
(accused no. 1) including a letter dated 14.12.99 Ext. CWl /6
whcrcby Occan ‘Agro Farms Li.mit('d through its Malugmq
Dircctor, accused no.2 BLA. Manhas sought provisional
regi strdll()n certificate under SEBI (CIS) Regulations, 1999,
It would appcar thercfore, at lcast initially the accused

company had taken steps o comply with the regulations,

According to the SEBI the rcgistration was rcfused vide letter
dated 24.4.2002. Exst.CW1 / 51 and 53 According to the

SEBI thereafter the accused were to comply with the orders

of the Chairman to repay the investors and submit winding

_up report as per énclosad format. According (o the SEBI

sincc no repayment was cffccted and neither was the

~ winding up and repayment report bubmlttcd to the SEBI the

regulations  stood  violated., According t¢  the defence.
however, the accused were unawarce of the rejection of the

application for provisional registration  certificate  and




18 k

th(lzrcforc, no liability could be attached upon the accused. )
This plea is of course apart from the claim of the accu- 'd; g
other than accused no.2 that thcy had nothing to do with lh(‘g
alfairs of the company. ' i
31. The question. is also whether all the accused could be
arrayed as accusced in this case or held responsible for any
violation of regulations that may have occurred. The accusced
no.5 has‘claim‘cd that he had resigned from the-dircetorship
of the company and éo could not be arrayed as an accused.
’ However, the evidence that he has brought on record is far
. from éatisfactory. The acgused has failed to producc the
resignation tendered to the Board of Dircctors and accepted
by the Board of Directors nor has he placed on record. Form
32 reflecting the change in the Board of Dircctors ()cc:asi()ﬁézd
by his resignation. His intimation to the Registrar of
Companies on the letter head of the accused no.l1 Oc can
Agro dated 19.3.2001 docs not sulfice Lo prove that he had
resigned. As regard the certificate relicd upon by this
accused, the samc has beei:x issued by a co-accused and s
undated. It will not exonerate the accused [rom liability.
32. Coming to the other accused in various
. communications, the accused no.2 Bashir Ahmad Ivtqar?has in
his capacitly as Managing Director has informed the SEBI
. that these accused were the promoters or dircctors of the
company, the accused no.l. However, in the lctiers sent by
@ him to the SEBI in the ycar 2000 and 2001 hc has g given the
names of himsecll ‘Basir Ahmad Manhas, accused no.3
Gulam  Mohd. Bhat, accused no.4 Nazir Ahmad Bhat,
| accused no.5 Satish Kapoor, accused no.6 Shujay Amin
Manhas and accused no.7 Faquir IIussai\:}Shah, accuscd

n0.8 Ayub Shekh and accused no.9 Ibrahim Shah as the
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dircclors as on  21.4.2000 (the certificate/declaration A TN e By
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"4 quired by the SEBI has been signed by these accused as i S
clear from Ext.CW1/12). In thesc circumstances the role pf‘
accused no.10. and 11 in the affairs. of the <ompdr\;! §
subscqucnl to 21.4.2000 has not been established. There®
had been a move (o merge a company of accused no.11
namcly United Capital Services India - Limited with the
accused no. 1, which failed, but there is no prohibition in law"
that a person cannot be dircctor of two or more companics.
However, in the light of the communication scnt by the
managing director of accusetd no. 1 listing the names of the
dircctors cxcluding the names of accused no.10 and 11 there
appcars to be sufficient str(‘ngth in the ploa of thesc wo
accused that thcy had no concern with the affairs of the
accused no.1 at the time the facts relevant to this complaint

2 .
actuged. Geowyred -

33. It may be mentioned here thal cven though the
accused no.2 Basir Ahmad Manhas has been appointed  as
the Managing Dircctor of the accused no.l, the other
accused cannot seek to exclude, themscelves from liability by
claiming that they had no knowledge of the requirements
under law or of compliance for {iwo reasons. One, the
accused no.2 has communicated (o the SEBI on oceasion
thal meeting of the Board of Dircclors “have been
requisitioned to deal with the complaint of accuscd no.4
Nasir Ahmad Bhat. Such mceting would have put them on,
notice of what was hdpp(‘nmg, in respect of the Collective
Investment Schemes of the Lompdny’ and they all had also
signed the declaration called for by the SI Bl Sceondly the

Mcmorandum and Articles of Assomahon by f‘lausc 118 scets

out that the Board would always cxercise supcerintendence
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and control and that the Managmg Dircctor would excercisc |
~his powers under the dircctions of the Board. When cveirs b$ °
pleaded includc institution of criminal cascs against some of

the Direétors of this accused no.1 it cannot be believed that

none of the other accuscd in this casc being accused no.3 (o
Rane g
8 had Wknowlcdg,c or showed no concern for what was
‘happening with the company dnd failcd $0 utterly in
ensuring compliance if they had so desired.
34. The accusced ho.2 has claimed thal it was the criminal
proceedings initiated by the Jammu and Kashmir police
. which had resulted in the sgaling of thc office and thcr(*forc
the accused had bwn pr(,vc,ntcd from compliance thh the
regulations. Though tho accused have not produced any
cogent cvidence lo show that in fact their offices had been
scaled by the Jammu and Kashmir police. The fact that vide
EXC.CW1/42, the SEBI had asked (he accused no.2 on
behalf of accused no.1 to produce a no objection ceriificate
from the police in order Lo process the company's application
for provisionai rcgistratiori would reveal that the SEBI had
been informed of some criminal case involving somec of the
dircctors of accused company/accuscd no. 1. Iowever, since
. there is a claim made on behalf of accused no. 1 by accused
W\ no.2 that neither accused no.1 nor any of its dircctors were
. involved in any criminal casc initiated by the Jammu and
Kashmir police, il is not worthy. of belief {hat this was the
reason why compliance could not be cffected. No proofl of
scaling of the offices has been produced. _
35. In spite of all thesc facts and the shortcomings in the
defence it is in escapable that the prosecution proV(: its casc
Lo the hilt, In the present casc an important question that

ariscs [or consideration is as 1o when was the offence
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commltte‘d This is not a case in which after the notilic ation

: the regulations tho accuscd had made no effort to apply
for registration or comply with the regulations. Rather the
cntire set of communication piaccd on the record by the
SEBI would reveal that accused no.1l in fact applicd for
provisional régislration and the SE BI was duly considering
the same cven up to the year 2002. .On various dales the
SEBI had .asked for information and audit reports  and
certificates which the accused through accused no.2 had
been submitting before the SEBI. Personal hearing had also
been accorded to the accused which had been attended by
the accused nol.2, The accused no.2 had even complicd with

requirements made known to him during th.c hearing.

36. The record reveals that it was on 24.10.01 that the

SEBI had asked for NOC [rom the Jammu and Kashmir
police. This was replicd by accused no.2 vide letier (1(1[ ed
8.11.2001 secking -lime¢ {o produce thc certificate sinee it

involved the government agencics.  Therecafier  since

22.11.2001 the letters and communications sent by the.

SEBI have been returned to the SEBI as shifted, unclaimed,
or duc to locked premiscs . 'l‘hcsc letters had  been
addressed at the company’s office. The record shows that the
accused have been contacted by the SEBI through fax and
telephone on occasions when the hearing were going on.
When the SEBI was aware of some police action and had
sought the NOC from the Jammu and Kashmir police,
nothing prevented the SEBI from <:ommunicéting with

accused no.2 or any of the dircetors in respect of the

rejection of the  application  for provisional registration.

(Ext.CW1/51) which had returned from the company's office

as unclaimed. The accused - were therefore,  completely
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unaware of the rcjection of their appli(‘ation for provisional .
registration, Similarly, the letter sent 1o the accused no. -t }f
the K.G. Plaza address returned with the report that the door
recmained lockcd The conduct of the accu sed Gl thesce letlers -
had been scnt showcd that they had been disclosing 1o the
SEBI the correct address. The SEBI ought to have thercefore,
madc an.cffort to send the corr‘xmuni'cat.ions to the accused
no.2 as Managing Dircctor or (o any of the remaining
accuscd whose addrcéses were readily available with them as
is borne out from the memo of parties. ,

37. Unlike in the other cases filed.by the SEBI there is ng
pljt)lic: notice nor a newspaper publicétion of the ordcf dated
3.12.2002 whereby the SEBI Chairman dirceted the accused
lo repay investors and submit the winding up and
repayment report to the SI BI Thus, there is nothing on
which knowledge can be Jmpuu‘d to the & accused of the
,ordcrs of the SEBI Chairman issued under Scction 118 f(ir
rcpaymcnt L0 investors and submission of winding up and
repayment report in format. l_’l‘hc regulations can be found to '_
have been violated only i these orders had been in the
knowledge of the accused. Without knowledge there could
have been no (‘ompharwc The (act that the accused were
thcmsc]vcs lax in not finding out what had happened 1o their
application for provisional registration cannot cxcusc the
SEBI from dﬂischarging the obligation on them (o have
brought lo the notice of the accused that they had been
rcfu%c‘d registration and were required to not only repay the
investors but (o submit the winding up and repayment
report in format uﬁthin threc months. Ilad there been any
publication of these requirements qua this company il would

have been certainly a different matter.
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S‘ ONCLUSION: _
3i.. In thcsc (‘ir(,umstam'(.s it has to bc hgl’i that the SE BI

has failed to prove its case against the accuscd b(‘yopd

doubt, They have failed to- provo that the accused had

willfully violated the r(‘{,ulatlons with full knowledge of the -

fact that their application for provisional registration hdd
been rejected and the SEBI Chairman had dirccted them to
repay their investors within a month and submit the winding
up and repayment report. Thus all the accused stand
acquitled of the ohargcs againsl them for having violated the
chuldtnons 73,74 rcad with Regulationss, 68 (1&2), of the
EBI (CIS) ch,ulalxons 1999 pumsbablc under. S.24/27
SEBI A(t 1992,
39. However, while so acquitling the accused I direct the
accused no.1 and its dircctors accused no.2 to 9 to comply
| with the directions of the SEBI Chairman dat(‘d 3.12.2001
since they are now aware of that order and are also aware of
the rejection of their apph(‘dtum for provisioral registration.
The accused shall thu‘vforc repay theirinvestors within one
month {rom today and shall then submit the winding up and
repayment report in format to the SEBL Or: lailure {o do so
the SEBI would be entilled to take fresh action against these
accused for violation of the reguldtlons, namely SEBI (CIS)
Regulations, 1999 read with SEBI Act, 1992.
40. The personal bonds and %urciy bonds of the accused
arc cancclled and the surcu(s are discharged. Fiie be

consigned to the records.,

NMeéea
ANNOUNCED IN OPEN COouRrr ON MMENON

”..} Dated: 12.2.2007 Addl. Sessiorn:s Judge: Dclhi.
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