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Cr . COMPLAINT NO, b /2003
o \o-0® 72003,

IN mé* MATTER OF: CABW\O R

SECURITIES AND EXCHANGE BOARD oF INDIA,

& statutory body established under the

provisions of Securities ang Exchange ‘ 33630‘)30“33
Board of India act, 1992, having its o?\Q\‘l’o

‘Regicnal Office at New Delhi, represented

by its Legal foicer/Manager/Asst.

General Manager Ms. /Mr. Balcegh Cohannt COMPLAINANT

.

VERSUS

L. VAS_UDHAIV PLANTATIONS & LIVESTOCKS LTD,
" Buxipur Crossing,
"Ali Nagar Road,
Gerakhpur - U, B,
2. Shri. Manoj Kumar Gupta,
‘ 3/0. Dr. R.K.Gupta,
R/o. Cinema Road,
Gorakhpur - U.p.

Shri. Vijay Kumar Gupta,

.

‘ S/0. Shri. Murari nal Gupta,
R/o. C~127/187, Dilezakpur,
Gorakhpur - U,p,

;4. Shri. alok Sinha; . .
S$/0. Shri. Upendra pd Sinha,
R/o. E-1998/6, Rajajeepuram, .
Lucknow-U.Pp, y

S Shri. p.K. Samant,

S/o. Shri. ¢, s, Samant,
R/c. B-23, sSuraj Kund Colony,

Gorakhpur - (.P. ACCUSED

éQMkaINT UNDER SECTION 200 OF THE CODE OF CRIMINAL
PROCEDURE, 1973 READ WITH SECTION 24(L), 27 OF SECURITYES .
EXCHANGE BOARD OF INDIA ACT, 1992,
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IN THE COURT OF MS. ASHA MENON: ASJ:V DELII,

Cf£ NO.88/2005

SECURITIES & EXCHANGE BOARD OF INDIA, a statuiory body
cstablished under the provisions of Securities and Exchange Board of India
Act, 1992, having its Regional office at New Delhi, represented by its Legal

Officer/Manager/Asst. General Manager Ms//Mr. Rakesh Bhanot.

1.

: ... Complainant
4 : VS.

VASUDHAIV PLANTATIONS & L SSTOCK LTD.

Buxpur Crossing, ‘

Ali Nagar Road,

Gorakhpur U.P,

- SH. MANOJ KUMAR GUI'TA

S/0 Dr. RK. Gupta, .
R/o0 Cinema Road, '
Gorakhpur - U.p,

- SH. VIJAY KUMAR GUPTA

S/0 Sh. Murari Lal Gupta,
R/o C-127/187, Dilczakpur,
Gorakhpur -U.P, ¢

SH. ALOK SINHA

S/o Sh. Upendra Pd. Sinha,
R/o -1998/6, Rajajecpuram,
Lucknow U.P.

SH. P.K.SAMANT

S/0 8h. C,.S. Samant,

R/o 13-28, Suraj Kund Colony,

Gorakhpuryp. Accused

JUDGEMENT

The complaint has becen filed by the SEI3! against the aforesaid
accused being the company and its directors for violations of the SEBI
Act 1992 and the SEBI ( Collective Investment Schemes  Regulations )
1999,

‘The brief background as is necessary for the disposal of Lhc
casc méy be stated. The Government of India passed the Sccuritics
and Exchange Board of India Act in 1992 and established the
Securities and Exchange Board under the said Act (herinafter referred
to as SEBI) with the aim of providing protection of the interests of

investors in sccuritics and promote the development of and regulate
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the securities markets . 8.1 1(1) of the Act provides for the dutics of the
Board. It was noticed by the Government that a large number of
privatc entrepreneurs were undertaking plantation activitics, ‘raI’s‘ing
the funds from ordinary investors from the capital market, themselves
Investing only frugal amounts in such ventures. It was also noticed
that'in order to enticc investors, these schemes promised very high
returns. What was more’ concerning was the fact that the initial
success of such schemes led to the mushrooming of such activitics all
over the country.

It was In this background that the Government of India
decided that it had become necessary to regulate the activities of all
those entities which were floating Agro and Plantation Bonds. By
means of a Press release on 18.11.97, the Government first notified
its intention to regulate this market by informing all those involved in
such activitics that schemes rclating to Agro and Plantation Bonds
would henceforth be treated as Collective Investment Schemes as
defined under the SEBI Act 1992. This meant that all such schemes
were to be governed by the.provisions of S.12.(1) B of the Act. The
enutiés were put on notice that regulations were to be issucd for the
rdnning of such collective investment schemes and those entitics who
desired to take the benefit of the interim arrangement as provided
under S. 12(1B) of the Act should furnish to the SEBI all details of the
company, its schemes and its promoters and dircctors.

Thereafter, thc Regulations were brought into force on
15.10.99 . Under the rcgulations, stiff conditions have been prescribed
for obtaining registration without which no collective Investment
scheme could be carricd out. The rcgulations also provided that
entities who were not seeking registration had to circulate information
memorandum to its investors and repay the investors and wind up
the schemes and submit a repayment and winding up report to the
SEBI to its satisfaction. Violation of these regulations have been made
punishable under $.24 rcad with S.27 of the SEBI Act 1992.
COMPLAINT '

According to thc averments in the complaint, in responsc to
the first press release, the accused of the present. complaint had
submitted details which included the names of the promoters and

directors of the schemes and the amount mobilized by the company in
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various schemes. A sum of [Fs.9.7 lacs were stated to have been
mobilized by the company and the accused Manoj Kumar Gupta, Vijay
‘Kumar Gupta, Alok Sinha and P.K.Samant were named as Directors.

It is alleged that after the comihg into force of the Regulations
in 1999, the .SEBI had scnt a registered letters in Dcccmbc; 1999 at
the address of the company. Public notice was also issucd. in order to
inform the accused of the obligations that cxisted under the
regulations, calling upon them to comply with the same. Apart from
asking the company to circulatc information memorandum to all
investors, thce SEBI dirccted the entities to register the z.échcm(:s with
the SEBI.. The time for doing so was extended upto 31 March 2000.

It is alleged in the complaint that the accused failed to register
witb the SEBI. Therefore, under the Regulations, 73 & 74, the accused
were directed to wind up operations and rcpay the investors . On
7.12,2000 the SEBI Chairman directed the accused Company to
refund the money collected from investors to the investors within a
period of one month from the date of thesc directions. Since the
company failed to comply with these dircctions and had also not
sought registration with the SEBI, the complaint has been filed for
violation of Regulations 5 (1), 68 (1), 68 (2), 73 & 74 of the SEBI (CIS)
Regulations 1999 punishable under $,24 r/w 8.27 of the SEBI Act
1992,

Vide orders dated 16.12.03, the accuscd were summoncd Lo
face trial. The notice of allegations was served to the accused under
$.251 CrPC on 7.10.05, to which the accused plcadcd not guilty. The
complainant has examined only one witness $Sh. Rakesh Bhanot . After
the statements of the accuscd were recorded under $.313 CrPC, the
accused have examined three witnesses in defence.

‘EVIDENCE

As CW1 Sh. Rakesh Bhanot has deposed to the issuance of
the press rclease on 18,11.97, by the Government of India dirccting
that bonds which were in the nature of Agro and Plantation bonds
issued by thc companics would be treated as Collective Investment
Schemes as Stipulated under $11 of the SEBI Act,1992. He deposcd to
the second press rcleasc issued by the SEBI calling upon the
companics running colleetive investment schemes to submit details to

the SEBI rclating to the funds mobilized, names of dircclors /
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promoters, in casc they were desirous of obtafning bencfits under
S12(1B) of the Act. .

10. The Cw] deposed that pursuant to this press recleasc ?md
public notice the accused ‘conpany had submitted their details vide
their letter Ex.CW1/1 glong with a copy of the Memorandum and
Articles of Assoclation. As per this letter dated 30.4.98, the accused
company had mobilized about Rs, 9.7.lacs under. its CIS. The letter
listed the names of accused 2-5 as ti]c dircctors of the company. The
accused company had also annexed the latest audited balance sheets
as of 31.3.97. .

11. The witness deposed further that after the notification of the
Regulations on 15, 10.99, a public notice was issued on 20.10.99 and
the company was sent specific letter _datec'i 21.10.99 by registered post.
The witness deposed that the letter returned back to the SEBI with the
report that the addressec had left. He deposed that in terms of
Regulations 73 and 74 the company was required to apply for

registration or wind. up its opcrations. It was also required to circulate

information memorandum to its Investors and to repay them. The

accused was also required to submit thc winding up and rcpayment
report within five and a half months to the SEBI. The witness stated
that thc accused company had been sent these regulatory obligations
vide letters dated 10.12.99 and 29.12.99. Howcver, both the letters
returned back to the SEBI with the postal remarks that the addressce
had left without address and thc company had closcd.

12, CW1 Sh. Rakesh Bhanot deposed further that since the

accused company had not complicd with the rcgulations, show cause
dated 12.5.2000 had been issued to it. Vide letter dated 31.7.2000 the
SEBI forwarded the format for submission of the winding up and
repayment reports to it. But both these communications were returncd
undelivered. Thereafter, the SEBI Chairman passcd orders dated
7.12.2000 directing the accused company to repay its investors as per
the original terms of offer . Once again the letter retuncd to the SEBI
with the report “left”. A public notice was issued by the SEBI in the
Hindustan Times and other vernacular newspapors, informing all
defaulters about their obligations under the regulations and warning
of action including prosccution in casc of default. The name of the

accused company appeared at serial no.491 in this list. Ilc deposed
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that there had been no compliance till the ﬁling of the complaint,

13‘}‘ The witness was cross ¢xamined by the Ld. Counsel for the
accused. During his cross examination the witness stated (hat in the
absence of any such information with him as filed by the accused

. with the SEBI, he could not say that all the investors had been
rcpaid by the accuscd cven prior to 15,10.99. He admitted that the
complaint had been filed on the basis of the information furnished by
the accused themselvés. He stated that he was not aware whether the
accused P.K.Samant had resigned as director on 7.1.98.He denied
that the accused had bceen impleaded without any liability. Similarly

. the witness stated that on the basis of the Form 32 put to him the
. ' ' accused Alok Sinha had ncver been the director - of the Company
- between 1996 and 2001, "_
14. The witness denied that the accused company had been

dealing with live stock and not with plantations. He pointed to the usce

of the word “plantation™ by the company itsell in its letter head. Ile,

therefore, refuted the suggeslion that in these circumstances the

accused company was not governed by the regulations. 1o deposed

that the SEBI had not distiriguished between CIS for plantation and

livestock. He could not affirm or deny that the company had stopped

operatioﬁ in 1997 or that the Investors had been repaid in 1998. 1l -

admitted that no tndependent verification had b_een carricd out by the

SEBI before the complaint was filed. He denied that the complaint is

barred by time.

15. Out of the three defence ‘witnesses DW1 s Sh.B.K.Kumar

Gupta who deposed that he had not taken any fund under the

a plant&‘:tion scheme. Hc filed the balance shect for the year 1997 as
Ex.DW1/1.DW2 is the accused Alok Sinha, who deposcd that he had
M never been the dircctor of the accused company. e placed on record

certified copy of the Form 32 as Lx. DW2/1. DW3 is the accused

Pradccp Kumar Samant. Ile deposcd lﬁat he was not the director of

the accused company since he had resigned on 7. l.98.l‘lc deposced that

his resignation had been accepted by the company and a no dues

certificate had also been issued by the company in his favour. [lc -

deposed that he had also sent a telegram and letter to the ROC

)}5/ informing them about the resignation. He stated that the company had
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issued to him a copy of Form39.
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16. This constitutes the cntire cvidence that has been brought on
the record by both sidcs.
CONTENTIONS R

17. Sh.Sachit Sctia for the SEBI has argued that the SEB! had

been given information by the accused themselves and had themsclves

-,

?

described the company as a plantation company. It was submitted
that the SEBI being a government body would have been furnished the
correct information by the accused and so there was no nced for the

SEBI to have verified further the details from indepcndcnt sources

I before the case was filcd. He pointed out that the accused had not filed

any brochurc or other matter to prove that they had no agro or
plantation based CIS. It was submitted. that‘-thc SEBI had issued
public notices and the accused had responded to one such notice. The
letters had been sent at the addresses furnished by the accused. As
such the Ld. Counsel has argued that the accused could not claim
relief on the grounds of ignorance.

18. The Ld. Defenee counsel Sh.AjJay Kumar Srivastava has
argued that in the absence of any evidence as brought on the record
by the complainant that thc accused had raiscd any moncy undcr
plantation schemes, the case was liable to bc dismisscd. The Id.
Counsel has argued that the company had bcen involved only in
running a milk diary. Hence his first argument is that the regulations
had no applicability to thc activitics of thc company. It Is also
submitted that no guidelines had been in cxistence when the company
had becn formed. According to Id.counsel, thc regulations were
applicable only to companics to be formed in thc futurc. le has
submitted that when the accused company had wound up in the year
1998, the regulations could under no circumstance apply to it. Finally
it has been argued that since the company had no obligation to do so,
not being governed by thc regulations, the failure of thc accusc d, o

W * inform the SEBI aboul the repayment did not constitute any violation
of the regulations.

19, The Ld. Counscl has argucd that ncither the accused Alok
Sinha nor the accused P.K.Samant was liable for any lapsc
attributable to the company since they had no role to play in the
affairs of the company. On these contentions, the Ld. Defence counscl

has prayed that the accused be acquitted.
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FINDINGS
20: I have heard the counscl for both sides-and 1 have carcfully

chrused the cvidence on-the record.

S 21. There is no force in the argument thé.t the complaint is barred
by limitation. The accused had been given time till 31.3.2001 to
‘comply with the directions 'lssucd by the SEBI Chairman on
7.12.2000. When the accused failed to comply with the dircctions by

_ that date, it can only be said that they first committed the offcnice on
. 1.4.2001. Since thc SEBI is obligated to protect the Interest of
investors, it has to be satisficd that the investors had been actually
repaid. For this they have prescribed a certain format. It is only when
the winding up and repayment report has been found satisfactory by
the SEBI that the compliance of the directions would be complcte. Till
then the offence continues. Compliance is no doubt a onc time
compliance. Under Regulatios 73 and 74 the company which has not
obtained registration had to wind up thc schemes and rcpay the
investors and file that information with the SEBL. So had the company
filed the information, the offence would have come to an end upon duc
compliance. But till 'such compliance is effected, the offence continues
to be committed because the very purposc of the regulations is to .
“cnsure that the Investors interests arc not compromiscd. Thus, no
question of limitation can arise.
22. The complainant has no doubt to prove the case against the
. accused beyond shadow of doubt. In the present case, I am of the
considered view that this onus has been properly discharged by the
complainant. There is {orce in the conterition that when the SIEBI had
required information from cntitics running collective investment
schemes, there was an obligation on thosc filing information to furnish
the .correct detalls to the SEBL Having oncc (urnished details
themsclves, the accused cannot cxtricate themselves from prosccution
M by protesting the abscnce of other verification by the SEB 1. After all, if '

N the SEBI had to verify the details of the accused company, its activitics
and the identity of the dircctors, it would naturally have to fall back on
the details furnished by the accused to another statutory body,

7 namely, the Registrar of Companies. The SEBI was therefore justificd

in relying on the information furnished by the accused themsclves vide
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23. Ex.CW1/1 is a letter dated 30.4.2000 sent by the accuscd
company signed by accuscd Manoj Kumar Gupta. It refers Lo an carlier
letter dispatched by the accuscd to the SEBI dated 15.1.1998. The
contents of this letter is sufficient to brove how misplaced the
arguments of the Ld. Defence Counsel are in submitting that the
accused company was not a plantation company and that the SEBI
has not proved that it is a plantation company and thus not governed
by the Regulations. The words used in this. letter leave no manncr of
doubt in the mind that the accused company was carrying on a
collective investment schemc in agro/plantation bonds. The actual
words can be reproduced to establish this. The letter states:

veerensWe had filed the dctails’ of our plantation & Agro

Schemes vide UPC dated 15.1.98....." . And again:

........ it has comc to our notice that thc SEBI has
requisitioned some more information _from_Plantation company. In
compliancc of requisition we arc also cnclosing....... "

24. Thus it is apparent that the accuscd themsclves considered
themselves to be a plantation company. A perusal of the Mcmorandum
of ‘AssociationAalso puts paid to any -doubt that the accuscd company
was anything other than a plantation company. SEBI has sufficiently
proved that the accused were covered by the regulations being a
company running collective investmé_nt schemes. In fact it is
significant to note that the accused were unhappy that the SEBI had
not included their name in the list circulated by the SEBI despite

. having.furnishcd information on15.1.97. That is what promptcd them
to respond lo a requisitioning about which they had reccived notice!
That cagerncss to bencfit from the regulations scems (o have
dissipated when the turn of obligations has come! The accused cannot
be allowed to blow hot and cold to their perccived advantage.

25. The accused submitted their audited balance sheets but
mercly because it mc’nﬁons about milk, cattle cte, no inference can be
drawn that the accused were a livestock company. The balance sheet
refers to five schemes under which capital had bcen raiscd. No

" brochure of the schemes have ‘been placed on the record to show that
the schemes were anything other than agro or plantation bonds about
which the accubcd had themselves disclosed to the SEBI vide letters

dated 15.1.98 and Ex.CW1/1. The onus having shifted upon the
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accused, they have not discharged their burden,

26.% The position is the same when the question is about the

'dlrcctorship of the company. The accused Alok blnha has placed on
record the certified copy of Form 32, to substantiate his claim that he
was not ever a director of the company. But thc documents filed by
him relate to the ﬁrsl dircctors and appointment of additional dircctors
causing changes in the Board of Directors upto 3.6.96. Bul this is not
sufficient to meet the contents of Ex, CW1/1 which mentions the name
of accused Alok Sinha as a present dircctor as on 31.3.1998. The
accuscd has not filed any Form 32 subscquent to this date to prove
that he had no role to play in the affairs of the company cspcceially at
the time the accused were required to submil compliance. e has not
brought on record any documentary proof to show that he was only an
employee of the accusad company, and that even in that capacity he
had no role to play in thc affairs of the company.

27. The accused Pradeep Sawant has similarly claimed that he

had resigncd from the company. But he has not placed on record any
document to prove his resignation. The accused Pradeep Sawant has
filed a no dues certificatc issued by co-accuscd Manoj. But the
accuscd Manoj has not stated even during his examination under
5.318 CrPC that the accused Pradecp Sawant had no conncction with
the company alter 7.1.98. A valid resignation requires the passing of a

resolution by ‘the Board of Directors accepting such resignation,

‘Thereafter, the change caused by the resignation of a Dircctor is to be

informed to the Registrar of Companies. There is no such resolution.
The Form32 placed by the accused Pradcep Sawant is onc allcgedly
scnt to him by the combarly. But that has no cvidentiary value., It
would have been different if the Form had come from the ROC. That
would have authentically reflccted the resignation of accused Pradecp
Sawant. Similarly his intimation to the ROC about his resignation,
assuming such a letter and telegram had been scnt, will not satisly the

legal standard of proof of such resignation.

28. . The accused have claimed that all amounts stood rcpaid in the

year 1998 But once again, there is nothing to substantiate this claim.
Had there been any evidence to prove that the accused company had
no amount remaining outstanding to be paid (o any ol its investors, by

the time the Regulations came into foree in 1999, it was indced
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INTHE COURTET O1F MS. ASTHIA MUENON: AST: DI
CC NO.88/05 ,
'SI“'Z'B'I vS. M/S VASUDHALIV PLANTATIONS &

LIVESTOCKS 1.TD. & ORS

ORDI:R ON SENTENCE:

Heard Sh. Ajay Srivastava for the accused on the point of
sentence. Ld. Counscl has submitted that a lenicnt view may ihc laken, in
view of the fact that the professional carcer of the  accused would be

. adversely affected.

Keeping in my mind the facts and cirqumstances of the casc, 1 do
not consider it appropriatc o scntence | the accused any ferrn of
imprisonment. However, in view of the fact that there has been no proof of
re-payment of an amount of about more than Rs. 9 lacs that have been
collecied by the accused - from the public, the purposc of the enactment
cannot be lost sight of, which was to prevent unscruplous persons cheating
the gullible public by promising high and unrealistic returns- and play with
their money for self benefit , remaining oblivious of the obligations towards
their investors., ,

In the circumstances, | sentence the accused company and the
remaining accused being its dircctors to a fine of Rs, 30,000/~ cach. In
default of payment  of fine the accused no. 2 o 5§, Manoj Kumar, Vijay

O Kumar, /\Iok Sinha, P.K Samant shall undergo simplc imprisonment for 6
rnonths. '
Onl d'-‘posil of fine the personal bonds and‘surcly bonds  of

e 'X 4’\“ ace uscd shall stand cancelled and suretics are discharged.

~ U.v\v (/O‘-“"l
L SNV . .
- pe b FFile be consigned to the records.
P
|
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t st  Mbeenon
9 Announced in the Open Court . (ASHA MIENON) .
' Dated:28.10.06. . Addl. Scssions Judge: Delhi.
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