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IN THE COURT OF Sh. PADAM KANT SAXENA,
ADDITIONAL SESSIONS JUDGE: DELHIL

CC No.32/03 (Old)
CC No. 13/04 (New) Qo

SECURITIES. AND EXCHANGE - -///
BOARD OF INDIA, (a statutory

body established under the provisions

of Securities and Exchange Board of

India Act, 1992). having its Regional

Office at Rajendra Place, New Delhi

represented by 1ts Legal Officer,

Smt. Jyoti Jindgar e Complainant.

incorporated under the Companies Act,
1956, having its Registered Office at SCO
176, Red Square Market, Hisar,
Haryana- 125001




o

2.Sh. Daya Nand Saini,
S/o Not known to tﬁe complainant;
Occupation : Managing Director of Accused No. 1,
resident of 11, Adrash Nagar, Gangwa

Road. Hissar.

3.Sh. Balbir Singh Saini,
S/o Not known to the complainant;
Occupation : Director of the Accused No. 1,

resident of 11, Adrash Nagar, Hissar.

4.Sh. Arvind Kumr Bansal
S/o Not known to the complainant;
Occupation : Director of the Accused No. I,

resident of Purani Mandi, Narnaul,

....... Accused

Date of Institution : 21.01.2003
it 24

/.

// .
of Final Arguments : 29.10.2007

Judgment reserved on  : 29.10.200’;

Date of Judgment P 3110.2007 00

2 Of 22




JUDGMENT

| The complaint dated 21.01.2003, subject matter
of the instémt case, had been filed by Securities and
Exchange Board of India. ( for short referred to as
'SEBI) on that date ‘before Ld. ACM’M, Delhi

consequent upon which all accused were ordered to be

summoned.

2. In pursuance of order no. F.3 (4)/ADJ/756570
dated 04.12.2004, passed by Ld. District and Sessions

Judge, Delhi, the complaint case in question came {0 be

transferred to this court by 1d. ACMM, Delhi vide order

dated 13.12.2004 .

Briefly stated, case of the complaiﬁant, as

“ disclosed in the complaint 18 that accused no.l of

which accused nos. 2 10 4 were the Directors, had
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floated collective  Investment Schemes and also
collected funds from the investors 1o the tune of
R$.0.965 Crores without obtaining registration under

Section  12(1B) of Securities & FExchange Board of

India Act, 1992 ( for short referred to as 'the Act' ),

that in terms of that SEBI in the year 1999 notified

regulations for the regulation df the activities of
collective investment schemes, titled as Securities and
Exchange Board of India (Collective Investment
Schemes) Regulations, 1999 ( hereinafter referred to as
'CIS Regulations' or 'thé said regulations' ), that in terms
of Regulation 73 (1) of the said regulations, an existing
collective investment scheme which failed to make an
application for registration with SEBI, would wind it up
and repay the amounts collected from the investors, thﬁt

é’i’b\aﬁi&@{d no.1 neither applied for registration under the
2%
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under the regulations and as such had violated the
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provisions of Sec.12 (1B) of the Act, and Regulation 5
(1) read with Regulation 68(1), 68 (2), 73 and 74 of the

said regulations and hence the present complaint.

4, During fhe course of proceedings, no appearance
was put on behalf of accused no.4 and vide order dated
04.05.2006. he ie. accused nod  was declared
proclaimed offender. Further in terms of the said order
evidence under Section 299 Cr.P.C., 1973 was ordered

" to be recorded against him.

5. After appearance of accused nos. 1 to 3 notice

dated 17.03.2006 was given to accused nos. l1to3 to

support of its case, complainant examined

only one witness whereafter Ld. Counsel for the
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complainant closed his evidence. Thereafter statements

of accused were recorded separately.

7. The accused in support of their defence

examined only one witness. Thereafter Id. defence

counsel closed his evidence.

8. I have heard 1d. counsel for the parties and have

gone through the records carefully.

0. The question that arises for consideration is,

whether any violation of the provisions of the Act
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is, whether accused had been running collective

investment scheme/schemes as contemplated by the Act

and/or CIS Regulations or not.

11. In the complaint in question in paragraph 6
thereof it has been categorically stated that accused no.l
had been running the collective investment schemes and
raised Ian aggregale amount ol Rs.0.965 crores from the

general public.

12. Before analysing the evidence available on
record, it would be useful (o note that there 1s an
important rule of evidence which must never be

T
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Zforeoteity, and that is, that the witness must be Cross-
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“on all parts of his testimony which it is

Q‘-""»\‘-.\“

dispute, otherwise what the witness says in
his examination-in-chief will be accepted as true.
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ide their letter dated 01 05.1998

BT regarding CISs which is Ex. CW-1/1

hﬂvuns to 35 pages. As per the sqid- _letter,

any has mobilized Rs.9

APTRECTER
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its CIS. The company also submitted names and
addresses of its Directors/Promoters, photocopy

of application form and promises and assurances

" made in their various schemes.”As per this letter:

%hédi;:eciiors ‘were Sh. Daya Nand Saini, Sh.
l,-____B_dlbir,,,'i‘,Siﬁgh: Saini and Sh. Arvind Kumar

“bansal.'Sh. Santosh Saini, Sh. Karan Singh

Samz,ShKamlesh Saini,- Sh. Dhaﬁfaj l'Skarma

were stated to be promoters of the company.... .”
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correct. In the business statement for the financial year
1997-98 appended to Ex. CW-1/1, accused no.l
| admitted that a;' sum of Rs.96,48,506.00 had been
accepted by it through Va_ﬁous schemes in that year i.e. |
.inl the year 1997-98. In another annexure appended to.
'Ex.' CW-1/1 names, addresses, ;iésigna‘;ions and
| océupations of seven persons associated with accused
no.l company were mentioned. This document shows
that names of accused nos.2 and 3 and were mentioned
at sl. nos. 1 & 2 thereof. According to it, accused no.2
‘was the 'managing director’ while accused no.3 was
'diréctor‘ of accused no.1. Further Ex.CW1/1, itself is
a letter whigh was issued by accused no. 1 on 1.5.98 . It

was received by SEBI on 4.5.1998. As mentioned in the

‘ Aby accused no.l that at least till 01.05.1998
-]

"-‘-":ég}"lect;gﬁ investment schemes were being run by it. I

.

€ perused the cross-examination of this witness at

..the hands of accused but no where it was put to her i.e.
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CW 1 Ms. Jyoti that Elx.CW_l/I and its annexures werc
not issued by accused nol. Further genuineness and
authenticity thereof was also not challenged. Even
accused nos. 2 and 3 in their respective statements
recorded under Section 313 Cr.P.C., 1973 while replying
to question no. 3 in fact ad_mitted that accused 10.1
company had collected Rs.96,48,506.00 from the public

under collective investment schemes.

15. Further CW.1 in her examination in chief inter
alia had testified that accused no.l neither applied for
registration nor intimated SEBI regarding winding up
of its schemes . She further testified that SEBI had

directed 'accused no.1 to repay the investors but still no

74 rep&gt was filed. These portions of deposition of CWI

appeaﬂmg in her examination-in-chief have also not

challenged in her cross-examination.

?\%\W
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16. Therefore in the face of the law laid down 1n the

case of State Vs. Meena Kumari (Supra) on account of

non challenge to the portions of deposition of CW1 Ms.
Jyoti as contained in her examination-in-chief and to
which a reference has been made in my two previous

Y

paragaraphs,: are deemed to have been accepted as true

and the court can safely act on the same.

17. In the face of the available evidence on record
which has also been referred to hereinbefore, I hold that
SEBI has been able to prove that accused nos. 2 and 3

were managing director and director respectively of

accused no.l. It also stands proved on record that

-
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| _:“accuseﬁ\ no.l had floated its collective investment
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the Act: SEBI has also been able to prove on record that

despitc  notification of  CIS Regulations  w.el.
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- 15.10.1999, accused no.! neither got itself registered
with SEBI nor wound up its activities. It has becn
further proved on record that accused no.1 also did not

repay the collected amount of Rs.96,48,506/- to the

investors.

1 8. No defence was raised by the accused In the
cross-examination of CW-1 Ms. Jyoti, to the effect that
accused no.l was either registered with SEBI or that its
collective investment scheme had been wound up or
that repayments had been made 1o investors."Ei/en in
their statements under Sections 313 Cr.P.C., 1973 no
such defences were raised. The only defence raised by
accused in their respective statements under Section 313

/=€EE C 1973 was that accused no.2 resigned from the

/ ‘p’ﬁ. [T

', jyanaging director of accused no.1 on 18.12,1999

Fused no.3 resigned from the post of director

thereof w.e.f. 18.12.99.
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19. All these aforesaid. facts mentioned in the
preceeding paragraph were in the special knoWledgc of
these accused i.e. accused nos. 2 and 3 and therefore
onus of proof was on them to prove that accused no.l
was registered with SEBI, that it had wou.nd up its
collective investment schemes and repaid to its
investors and that accused nos.2 and 3 had resigned
from acéused no.l wef 211.1998 and 18.12.199
respectively. No such documentary evidence has been
filed by the accused on record. Even relevant Form
nos.32 have not been proved on record by the accused
to show that accused not2 resigned from the post of
managing director of accused no.l on 2.11.1998 while

J,,,»aceﬂfsed no.3 resigned from the post of director on
A T,

:/, o

c 18 12.1999&-E So on account of non production of this
\-‘k eVicTenc&I draw an adverse inference agamst the

/
R
accUsed to the effect that either no such documents
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existed or that even if they existed. the same would not
have supported the defence of the accused. S0 no
reliance can be placed on this portion of the defence of

the accused and is therefore rejected.

20. .It may also be pointed out that accused had
- examined DW.1 Shri Natha Ram as their sole defence
witness. This witness claimed to have worked as a
clerk with accused no.1 w.e.f. April, 2003 to September,
* 2003. He produced photocopies of audited reports for
the years 1997-98, 1998-99, 1999-2000 and 200-2001 of
accused no.1. He also produced photocopies of a list of
in\(estors whose money according to him, had been
returned by accused no.l between 1.4.2001 to
/3;1*3“2003 It is significant to note that the  original

P/ B N
: N
v 7.
i
;

d@cuj;nent%‘Qpertaining to the said photocopies have not

; '
o/@ﬁéed in the Court . So no reliance can be

e
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clear that even in the year 2003 activities of accused
" no.1 were in operation. In any case DW 1 was not even
in the employmeﬁt of accused no.l when the alleged
payments to inveétors were made between April 2001 to
31.03.2007. It 1% alsou not the defence of accused that
winding up and repayment report as contemplated by
Regulation 73 of CIS Regulations had been filed with

) TSEBI.I So it does not help the case of the accused at all.

21. Now-:accused no.1 is-a company. Admittedly
- accused nos. 2 to 4 were its directors on or about
' 01.05.1998 and continued to be so even at the time of

'fi-lirig the complaint i.e. on 21.01.2003.

rson in the commercial world having a

presume that

the directors of the company are in charge of the affairs
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rostrictions  on their powers  we o placed by the
memorandum or articles of the company, it is for the

directors to establish it at the trial. This was so held by

the Apex Court in the case of NN Rangachari Vs.

BSNL (2007) 5 SCC 108 . Therefore in the face of the
said law laid down by the Apex Court , I hold that
accused nos. 2 and 3 who were managing director and

director respectively of accused no.l, are presumed to
be in charge of its affairs i.e. of accused no.l company

particularly when accused nos. 2 and 3 have failed to

—

;;p_rove that they were not in charge of its affairs 1.e. of
‘accused no.l or that any restrictions had been placed
‘upon their powers by the memorandum or articles of

association of accused no.l.
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S@Cﬁion 27 of the Act deals with  the
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“~comfnission of offences by the company. According to

sub section (1) thereof if an offence has been committed

ATTECTED,
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by a company, then every person who at the time of
commission of the offence was in chargé and was
responsible to the company for conduct of the business ,

as also the company shall be deemed to be guilty of

offence. The proviso appended to sub section 1 is not

applicable in the present case since és alread-y' stated,
- accused nos. 2 and 3 have failed to prove that the
collective investment schemes in question were being
run or that the .funds which had been mobilized

i e '_._f;-:‘thereunder{ or that the WRR had not been filed without

o _' the1r knowledge or that they had exercised all the

~diligence to prevent the commission of the offence. In

fact, in the face of the evidence available on record, it

SEBI. The Regulations came into force w.e.l.
15.10.1999. Accused nos. 2 and 3 continued to be

18 Of 22
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managing director of accused no.l at the time of
" notification of the said regulations w.e.f. 15.10.1999 and

continue to be so even now.

24. | Now, as already stated, as per Sectién 12 (1B)
of the Act any person carrying on a collective
*investment scheme without a certificate of registration
from SEBI, in accordance with Regulations is liable to
be punished under Section 24 of the Act. As per
', certiﬁcate of incorporation placed in the memorandum
of -articles of association, accused ho.l stood

incorporated on 06.03.1997.  Therefore question of

applicability of Securities Laws (Amendment) Act,

As per Ex. CW-1/1 dated 01.05.1998 issued by accused

0.1 and sent to SEBI, accused no.l had been running

%’\Q/ 19 of 22
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collective investment schemes and had also mobilized
funds ffom the investors. 1 have already held that
accused no.1 continued to run the said schemes and did
not Wind up. The regulations- came into force w.e.l.
15.10.1999. Now as per regulatiéns accuséd no.1
should have made an apphcauon for grant of a
‘certificate within a period of two months w.e.l.
15.10.1999. Admittedrly that was not done. . AS pef
‘Regulation lSection 68, accused no.l should have filed

S application for registration of the schemes. Now since

S aécused no.1 did not obtain Tegistration provisional or
..""'i_’;).'(_)'thn‘erwise, therefore as per regulation 74, accused no. 1
.should have formulated a scheme of repayment and also

‘made repayments to INVestors. Regulation 73 lays down

an existing collective investment scheme that failed

maké;nan application, then the same should have been
A\ "’"’Wound,,efuP, the information sent (o investors within two

" months i.e. up to 15.12.1999. As per SEBI regulation 73,

R I T . W "JI.’J'L L
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had been running collective investment schemes and
also mobilized funds without getting the same
registered with SEBI and also failed to wind up, repay
lth'e investors and file winding up and repayment report.

Hence accused nos. 1 to 3 are held guilty under Section

24 of the Act.

Dictated and announced

a Rm‘fﬁe open court

.on 31.10.2007

: QT/"’"" :
(PADAM KANT SAXENA)
- ADDITIONAL SESSIONS JUDGE:

DELHI.

of

&@gi \/6 /ffaggu ﬂ—f 0;%&:’?—4&%‘2’#@/)
PN - 1) a%ar

,A"Jﬁ?‘l S A TQFTW =% 5 e 3" } C,)V)'—

E-r-_‘g ol } -
AT ARG Co /"/ A i

Cmrgat AT e

]| 5-’%

L
. R F R oty S .
i . ) P R 2 Y tuA
< IRV D [ S T T 0
. h
4 . B B " N '
Coa S
: > -
. 4
i
H -

M
P ot

/ Q?'"'zi‘ ;

;"‘;rl_fi_;;_&_ ik H

f:f"?ﬁ?-‘ '
ig &

L6 s . . ¥ f

T r:?;—,-,.' 3@ G‘;H “
/@ %‘!m FiG g

i _37?[@7.}‘, 2 6 5




IN THE COURT OF SHRI PADAM KANT SAXENA:
~ ADDITIONAL SESSIONS JUDGE: DELHI.

CC 34/2004 (New)
SEBI o Versus Sparrow Agro Forest Lid. and

others.

ORDER ON SENTENCE

Vide judgment dated 31.10..2007, passed today accused
nos. 1 to 3 have been held guilty under Section 24 of the Securities
and Exchange Board of India Act, 1992 for violating its provisions and
the provisions of Securities and Exchange Board of India (Collective -

Investment Schemes) Regulations, 1999.

Arguments on the point of sentence have been hcard. Sh.
S.S.Saini, Advocate for convict nos. 1 to 3 has argued thal the
investments to the tune of Rs.96,48,506/- made by public/investors
already stand repaid and no investor made any complaint rcgarding

non refund of money. Therefore there is a prayer for taking a lenient

£ A ,
\\ that;f;gzgoy,jét nos. 2 and 3 being managing director and director

respectively of comvict no. I were presumed to be in charge of and




responsible to it i.e. convict no.l for its affairs. [t has been further
o

held in this judgment that convict nos. 1 to 3 failed to lead any

evidence to show that there was any restriction on their powers. Also

vide the said judgment it was held that convicts failed to prove that

repayments had been made (o investors and in fact winding up and

repayment report was also not filed with Securities and Exchange

Board of India.

In the face of aforesaid facts, I am satisfied that no fruitful
purpose shall be served by sending the convict nos. 2 and 3 10 jail.
Therefore each one of them, viz. Convict nos. 1 to 3, 1s ordercd to pay
a fine of Rs.6,000/- and in default of payment thereof, the defaulting
convicts (except convict no.1) would undergo S.I. for one month. In
addition, in exercise of my powers under Section 359 of Code of
Criminal Procedure, 1973, I also order that each convict shall also pay

a sum of Rs.2,000/- to the complainant for defraying the cost incurred

by it in the prosecution and In case of default, the defaulter (except




‘ within two months with Secunﬂes and Exchange Board of India who
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shall get the same audited and would bc free to_initiate further action

thereon, if any, as per law. Bail bonds of convict nos. 2 and 3 would
stand cancelled and their sureties shall stand discharged after payment

Of aforesaid fine and cost.

File be consigned to Record Room. Copies of judgment
and this order passed today be given to each éonvic-t, free of cost.

Accused no. 4 1s a pfoclaimed offendor. Therefore vis-a-
vis this accused, file be consigned to record room with a liberty to the

complainant to get it revived as and when accused no. 4, Sh. Arvind

Kumar Bansal 1s arrested.

2]~
(PADAM KANT SAXENA)

ADDITIONAL SESSIONS JUDGE:
DELHIL




